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1.0 INTRODUCTION

[1] OnJune 18, 2008, the British Columbia Review Board (BCRB) convened an early
hearing, just two months after its last review of the fitness to stand trial and disposition of

Dwayne George Phillips, the accused.

[2] On February 28, 1997, Mr. Phillips was found unfit to stand trial on account of
mental disorder on one count of sexual assault contrary to s.271 of the Criminal Code. He
has been under the jurisdiction of the BCRB since that verdict and has, over thirteen previous

hearings, consistently been adjudged unfit to stand trial (UST).

[3] Mr. Phillips has, during that same period of time, been continuously detained at the
Forensic Psychiatric Hospital (FPH), until his discharge to a specialized placement on May 2,

2006, where he remains housed and cared for to date.

[4] At Mr. Phillips’ most recent hearing on April 9, 2008, his counsel urged the BCRB to
consider a recommendation to the Court to conduct an inquiry under s.672.851(1):

Recommendation by Review Board - The Review Board may, of its own motion, make
a recommendation to the court that has jurisdiction in respect of the offence charged
against an accused found unfit to stand trial to hold an inquiry to determine whether a
stay of proceedings should be ordered if

(a) the Review Board has held a hearing under section 672.81 or 672.82 in respect of the
accused; and

(b) on the basis of any relevant information, including disposition information within the
meaning of subsection 672.51(1) and an assessment report made under an assessment
ordered under paragraph 672.121(a), the Review Board is of the opinion that

() the accused remains unfit to stand trial and is not likely to ever become fit to stand
trial, and

(i) the accused does not pose a significant threat to the safety of the public.

(2) Notice - If the Review Board makes a recommendation to the court to hold an inquiry,
the Review Board shall provide notice to the accused, the prosecutor and any party who,
in the opinion of the Review Board, has a substantial interest in protecting the interests of
the accused.

(3) Inquiry - As soon as practicable after receiving the recommendation referred to in
subsection (1), the court may hold an inquiry to determine whether a stay of proceedings
should be ordered.

(9) Effects of Stay - If a stay of proceedings is ordered by the court, any disposition
made in respect of the accused ceases to have effect. If a stay of proceedings is not
ordered, the finding of unfit to stand trial and any disposition made in respect of the
accused remain in force, until the Review Board holds a disposition hearing and makes a
disposition in respect of the accused under section 672.83. [S.C. 2005, c.22, s.33]
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(5] Priorto the proclamation of s672.851 even permanently unfit to stand trial accused
remained under Review Board jurisdiction, potentially indefinitely. Jurisdiction over the accused
was not founded on dangerousness as it is for NCRMD accused. Admittedly, stays could be, and
were entered by the Crown on an ad hoc basis. In this case that agency has chosen not to act.

(6] InRv.Demers, [2004], 185CCC (3d) 257(SCC), the Supreme Court of Canada
concluded that to subject a permanently unfit accused, who is not a significant threat to public
safety, to the jurisdiction of the criminal justice system indefinitely, violates Charter rights.
Demers made it clear that a non-dangerous, permanently unfit accused should be treated the
same as a non-dangerous NCR accused: See R. v. Kearly (Ont. C.J., Dec 5, 2005). Section

672.851 was Parliament’s corrective legislative response.

[7] The evidence introduced at Mr. Phillips’ April 9 hearing persuaded the BCRB that this
accused amply satisfied the conditions or criteria upon which a s.672.851 recommendation,

inquiry and eventual stay of proceedings are predicated:

[59] In the Board’'s analysis the historic and recent expert evidence satisfies it at this
stage, and on any standard of proof that the accused will likely remain unfit to stand trial
for the rest of his life: s.672.851(1)(b)(i).

[60] Moreover, as expert assessors of evidence relating to the (additional) jurisdictional
threshold of significant threat, we are persuaded that Mr. Phillips does not currently meet
that standard. s672.851(1)(b)(ii); Winko, [1999} 2 S.C.R., 625: Exhibit 74.

[8] Nevertheless, the Tribunal undertook to obtain additional evidence relative to these
defining issues by ordering a formal assessment report under s.672.121(a), (as apparently
contemplated by s.672.851(1)(b)), as a further basis for its opinions that:

(i) the accused remains unfit to stand trial and is not likely to ever become fit to stand
trial, and

(i) the accused does not pose a significant threat to the safety of the public.:
$.672.851(1), supra

[9] The current hearing and the Board’s findings are in furtherance of its recommendation
to the Court pursuant to s.672.851.

20 _ACCUSED’S HISTORY AND PROGRESS UNDER BCRB JURISDICTION

[10] For the purposes of the current proceeding, this panel of the BCRB adopts the evidence
and findings documented in the Reasons for Disposition of the previous hearing found at
Exhibit 74, paras. 3 - 41:



[3] Mr. Phillips was institutionalized in Woodlands as a youth. He has also served time
in correctional facilities. He resided in group care under Services to Persons with Mental
Handicaps, the predecessor to the current Community Living BC program, since 1984.
He was diagnosed with an explosive disorder and, as captioned above, moderate to
severe mental retardation.

[4] On June 17th, 1996 the accused was charged with sexual assault contrary to Section
271 of the Criminal Code. The victim of the sexual assault was a caregiver employed at
the accused's group home which housed mentally challenged adults. A Report to Crown
Counsel at Exhibit 5 of the record describes the offence in brief as follows:

“There were four (4) residents and two (2) care workers there at the time. The power
went out and the victim asked the other care worker to go with two (2) of the residents to
get flash lights. When the other left, the suspect grabbed [the victim] from behind and
forced her down. He had his pants and underwear down. He pulled [the victim's] pants
down and attempted intercourse. She kicked him and managed to escape before
intercourse occurred. [The victim] was not physically injured.”

[5] We recite these circumstances because they are relevant to a determination of the
accused's significant threat to public safety as that concept has been elaborated in the
jurisprudence. The index offence has been characterized in the course of previous
decisions and has, in the opinions of expert assessors, evolved over time: see for
example par 26, INFRA.

[6] The accused was assessed by Dr. Chale who provided a report to assist the Court.
In summary, that report indicated that the accused is afflicted with moderate to severe
mental retardation since childhood and functions at an 1Q of 50. It also indicated the
accused had a long history of behavioural problems including fire-setting, assault, and
inappropriate sexual conduct: Exhibit 4.

[7] Even in the earliest assessments on record the experts opined that the accused
was/is unlikely to ever attain fitness to stand trial and is lacking in any meaningful concept
of moral wrong. Dr. Chale's summary is helpful:

“l spoke with one of the workers from the Spalluncheem Group Home. |
was provided with a number of psychiatric assessments from the past
which document mental retardation (moderate to severe) dating back to
childhood, as well as a long history of behavioural problems (ie. fire-setting,
assault, sexual inappropriateness, etc.). He had been placed in the
Woodlands Facility in 1959. He was in the Tranquille Facility from 1963
until 1984. He has been at the Spalluncheem Group Home since 1984.
The old records show that Mr. Phillips has been tried on numerous
psychotropic medications...in the past with little improvement. There have
been ongoing behavioural problems at the Spalluncheem Group Home (ie.
physical outbursts, stole and crashed a vehicle, verbal profanity, etc.). The
staff have noted that Mr. Phillips tends to be highly opportunistic in terms of
his behavioural outbursts. Over the past year he had been seeing the
psychiatrist, Dr. Latimer, and a psychologist, Dr. Brazier on a regular basis”:
Exhibit 4.

[8] On the basis of that assessment Mr. Phillips appeared before the Court on February
28th, 1997. He was given a verdict of unfit to stand trial, whereupon he was remanded to
the Forensic Psychiatric Hospital pending further disposition by the British Columbia
Review Board (B.C.R.B.).

[9] Mr. Phillips first appeared before this tribunal on April 8th, 1997. At his first hearing
the accused was found unfit to stand trial and he remained in custody at the Forensic
Psychiatric Hospital. Even at that first appearance the accused demonstrated what has
become his standard behavioural presentation: he became inattentive, agitated and
unable to attend to the proceedings and was quickly excused pursuant to Section
672.5(10) of the Criminal Code. Mr. Phillips' appearances since that first hearing been
remarkably consistent. He has generally been excused from remaining in the hearing
room after a very short period of time due to his disruptive behaviour.
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[10] An expert assessment prepared by his treating psychiatrist, Dr. Gharakhanian, for
the accused's next annual appearance provided conclusory findings and
recommendations which have also been consistently repeated in successive
assessments year after year in anticipation of this accused's annual Review Board
hearings. Dr. Gharakhanian's assessment at Exhibit 15 concludes and recommends as
follows:

“Mr. Phillips suffers from a mental disorder more specifically Moderate Mental
Retardation with an 1Q of 48. He is being treated for his behavioural problems
but his mental disorder is not treatable. He is unable on account of his mental
disorder to understand that there are charges against him let alone the
possible consequences for him when he returns to Court. Dwayne's mental
age corresponds with a maximum adult mental age of about 5.5 to 8 years,
therefore it would be unrealistic to expect a performance beyond this age.”
[Emphasis added]

[11] We emphasize that conclusion to point out that from Mr. Phillips' earliest time under
our jurisdiction the experts have been entirely consistent that the accused's disorder is
not expected to improve. They repeatedly raise the possibility, indeed likelihood, that this
accused will remain unfit to stand trial permanently. That conclusion was commented on
in the Review Board's decision of April 1, 1998:

“According to Dr. Chale's February report, he is unlikely to ever attain fitness to
stand trial as he lacks concepts of moral right or wrong”: Exhibit 16 p. 3.

[12] The Review Board also adopted Dr. Gharakhanian's evidence that Mr. Phillips'
behaviour had become less intrusive and less inappropriate perhaps as a result of his
medication regime. Once again at his hearing of April 1st, 1998 the accused was given a
disposition of custody.

[13] As of those early days the Board also received evidence and commented on the
possibility of residential alternatives beyond FPH. It noted that the accused's treatment
team was exploring other forms of community living, including the possibility of
certification and movement to another facility. The Board anticipated the possibility of an
early hearing and the submission of a plan to help the accused attempt to live in the
community under appropriate supervision.

[14] As of the accused's June 1999 Review Board hearing of where the accused was
again detained, another theme, which has since been repeated on numerous occasions,
first emerged. At page 4 of its Reasons for Disposition the Board first raised the prospect
of a stay of prosecution for consideration by the representative of the Attorney General of
British Columbia: Exhibit 26.

[15] Mr. Phillips remained, in the Board's opinion, consistently unfit to stand trial. He
was continuously detained until his fifth hearing which occurred on May 31st, 2000. A so-
called "needs assessment" produced and submitted by a service provider known as
Kindale, in Armstrong, British Columbia, asserts that as of October 21st, 1998:

“[The accused's] psychiatric disorders have been stabilized. He is less
intrusive and not engaging in sexually inappropriate behaviour...Dwayne is
ready for a community placement.”: Exhibit 19.

[16] Page 5 of that report subsequently describes an array of essential components of a
community-based residential resource necessary to monitor, supervise and maintain this
accused safely in the community.

[17] With respect to the important risk factor of the accused's potential for sexually
inappropriate behaviour, as illustrated by the index offence, the evidence at Exhibit 25
also indicates that as of August 1, 1997 the accused was initiated on antiandrogen
medication which effectively ameliorated his [sexualized] behaviour. It, in combination
with other medications, had also effectively reduced the frequency and intensity of his
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aggressive outbursts. That exhibit also clearly states that the accused's FPH-based
treatment team was in support of his discharge and placement in the community.

[18] Even at that relatively early stage, the Board began to be concerned about the
accused's lack of progress toward discharge beyond FPH. In its reasons of May 31st,
2000, the Board awarded the accused a conditional discharge, though he remained unfit
to stand trial. It went on to express concern about inaction in discharging the accused
despite the existence of a potential placement, as represented by the previously identified
service provider known as Kindale, and despite expert evidence of the accused's
manageability in an appropriate residential resource beyond FPH: Exhibit 33.

[19] Although the Board imposed a disposition of discharge subject to conditions with a
delayed effective date, the accused was in fact not discharged due to the Director's
stated inability to implement the order. Therefore an early mandatory hearing ensued on
February 8th, 2001.

[20] Exhibit 36 is Dr. Gharakhanian's January 29, 2001 expert assessment filed for that
hearing. It represents a first step in the re-characterization of the accused's index
offence:

“The charges mentioned in the index offence are in my opinion the kind of
behaviour that may be expected in patients with mental retardation.”

He goes on to say that:

“If properly supervised Dwayne will not be a significant risk to public safety
more than any other moderately mentally retarded individual.”

[21] Importantly for our current purposes, Dr. Gharakhanian also goes on to opine that:

“ There is no treatment that could improve Dwayne's mental condition, make
him fit or make him act in a more socially appropriate manner.”

[28] On the basis of that expert assessment, the Board at its August 1, 2002 hearing,
again commented, in the course of its reasons, on the permanence of the accused's
unfitness to stand trial and again urged the province's prosecutorial service to seriously
consider staying the proceedings so that Mr. Phillips might be returned to the community
under circumstances more optimal in terms of his quality of life. The accused was again
unable to remain in the room or to participate in the hearing.

[29] The same situation again unfolded at the accused's next hearing in June of 2003
and the Board again recommended that the Crown consider the wisdom of maintaining
this prosecution.

[30] Dr. Gharakhanian's expert assessment at Exhibit 55, introduced for the accused's
May 27th, 2004 hearing, again states that:

“Mr. Phillips suffers from Mental Retardation with an 1Q of 48. This
corresponds with a maximum mental age of about 5% to 8 years. Therefore, it
would be unrealistic to expect a performance beyond this age. As such, he
remains Unfit to stand trial and there is no treatment that could improve his
intellectual functioning to the extent of making him fit to stand trial. As
suggested earlier, unless left unsupervised, Dwayne does not represent a
significant risk or threat and his care could be equally dealt with by community
agencies in an appropriately supervised setting.”

[31] Inthe absence of alternatives, on May 27, 2004 the Board detained the accused.

[32] The months that followed brought some welcome developments. Evidence in
exhibits 59 and 60 indicates that by November 2004, MCFD had resumed the process of
developing a residential resource and discharge plan for Mr. Phillips, and that funding
had been allocated to support such an initiative on his behalf. Unfortunately, no progress
had developed by the accused's next hearing of May 11th, 2005 and Mr. Phillips was
again detained.

[33] Evidence adduced for the accused's subsequent hearing scheduled for May 2006
indicated that the accused had, in May of 2005, suffered a hip injury which served to
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curtail his mobility and that he was required to spend increasing amounts of time in a
wheelchair. As of December of 2005 Mr. Phillips was being considered for hip surgery.
His impaired mobility is, in our view, relevant in assessing his potential significant threat
to public safety.

[34] Finally, as of March 2nd, 2006, we learned that the accused had been placed in a
specialized Community Living BC care facility in Langley. Although he was somewhat
hesitant and required support in adapting to this new environment, he settled relatively
easily, according to Dr. Gharakhanian's assessment and was not presenting a
management problem: Exhibit 65.

[35] In addition to Dr. Gharakhanian's previously quoted summaries, in this assessment
he adds:

“He does not understand that there are charges against him, let alone the
possible consequences for him if he were to return to Court.”

Again, Dr. Gharakhanian reiterated that:

“There is no treatment that could improve his intellectual functioning to the
extent of making him Fit to stand trial.”

He goes on to say that:

“Dwayne has settled in nicely in the community and he does not present a
significant risk or threat. The intensity of care and supervision that he requires
may be provided through community agencies, therefore, it is recommended
the Review Board consider a conditional discharge with follow-up through the
Surrey Forensic Out-Patient Clinic”: Exhibit 65.

[36] On the strength of that opinion, at his next hearing on May 2nd of 2006, the Board
awarded the accused a conditional discharge. The accused was unable to remain for his
hearing. The Board commented at paragraph 7 of its reasons:

“However, the good news is that a long awaited resource, that was to be made
available by restored funding from Community Living BC, has actually come to
fruition. This is a customized home in Langley called Brookswood House that
was created exclusively for the care of the accused and one other forensic
patient. It is a 24-hour highly supervised setting where the accused has no
less than one-to-one supervision at all times. This care is increased to two-to-
one supervision in circumstances when the accused requires such scrutiny,
such as when he is around motor vehicles and in certain situations in the
community”: Exhibit 67 paragraph 7.

[37] There is no finding or no evidence commented on by the tribunal that this highly
specialized and specifically established resource is in any way time limited in terms of
accommodating the accused.

[38] As an outpatient Mr. Phillips' care and monitoring were assumed by Dr. Riley. In a
report filed for the accused's next hearing on April 25th, 2007 and entered as Exhibit 68
in this matter, he indicates "...at 63, he now requires a wheelchair and staff assistance in
most tasks." In that assessment Dr. Riley also described the accused as "totally
dependent.”

[39] The Review Board, in its reasons for disposition at Exhibit 71, paragraph 4, says:

“Mr. Phillips is 63 years old. He is severely developmentally challenged. He is
moderately mentally retarded with a full-scale 1Q of 48. His maximum
adaptive mental age is 5 1/2 to eight years. There is no prospect that these
features will increase or improve. In addition, Mr. Phillips had historically
required intense supervision due to his poor judgment and labile mood and
behaviour. Reports of Mr. Phillips' conduct over his years at the Forensic
Hospital are replete with accounts of his assaultive and threatening acts aimed
at co-patients and staff; often provoked and occasionally containing sexual
overtones. Further, he presently suffers from some hip problems which cause

6



him pain and some lessened mobility although we were told treatment for his
pain is assisting him in his mobility.”

[40] Parenthetically, we observe that the accused, who appeared in a wheelchair, was
again excused from attending that hearing. He was once again conditionally discharged
to his specialized residence.

[41] Commenting specifically on the issue of the stability of the accused's residential
resource, the Review Board commented that:

“So far as we are able to learn from parties at the hearing there is no reason to
believe the funding which permits him to reside at that facility with the level of
care he enjoys is going to be stopped”: Exhibit 71 paragraph 17.

2.1 EVIDENCE ADDUCED AT APRIL 9, 2008, HEARING

[11] At Mr. Phillips’ last hearing, the BCRB received the following evidence Exhibit 74, paras
42-54.

[42] For the current hearing, in his updated assessment dated March 12th, 2008, Dr.
Riley comments that the accused's placement is appropriate in all respects to meeting his
needs. Amazingly, given his volatile, unstable behaviour in the FPH environment, the
accused has been free of any aggression since May of 2006 despite having experienced
considerable environmental change and despite an ongoing fragility of mood and
behaviour: Exhibit 72.

[43] Dr. Riley has also undertaken a comprehensive review and possible adjustment of
Mr. Phillips' extensive medication regime. He tells us that despite the elimination of the
accused's antiseizure medications there has been no increase in seizure activity. He is
slowly reducing the variety and possibly the dosages of the accused's medications.

[44] It remains impossible to interview the accused meaningfully on matters touching
upon fitness to stand trial. There are no strategies or programs which could be expected
to restore the accused to fitness. Mr. Phillips' current functioning, both as a result of his
cognition and his inability to focus or concentrate, is far below the acceptable threshold
where he could be taught and able to retain information with respect to the court process.

[45] It was Dr. Riley's opinion that the accused continues to lack fitness to stand trial and
that his lack of such fitness will likely be permanent. Indeed Mr. Phillips is more likely to
deteriorate further than to improve mentally. Dr. Riley is absolutely confident and
convinced that the accused's impairment is of a permanent nature.

[46] As to the issue of disposition, Dr. Riley indicates the accused has been remarkably
stable since his discharge. He is far less aggressive than he was in hospital. Under
guestioning, Dr. Riley was unable to provide any evidence that the accused's placement
or supports were time limited.

[47] In terms of behaviour indicative of risk or significant threat to others, Dr. Riley added
that as long as the accused is in an appropriately supported environment (as he currently
is) his risk or potential risk to others is considerably reduced. His improved behaviour
has been surprising and positive, although occasional outbursts which do not serve to
escalate his risk to the level of “significant” should be expected in the future.

[48] Mr. Phillips, again, briefly attended the hearing in a wheelchair. Dr. Riley told us that
the accused's mobility is such that he uses either a wheelchair or a walking frame in
order to enjoy any movement at all. He is treated with morphine for pain management
purposes.

[49] According to Dr. Riley, the accused is currently, as a result of his limitations, at low
risk of physical assault and he has not demonstrated any aspect of his previous
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sexualized misconduct. There are allegations that the accused may have been the victim
of sexual impropriety, or attempted impropriety, by a male residential staff member who
has since been dismissed. Even that event did not serve to destabilize Mr. Phillips.

[50] When specifically asked, Dr. Riley indicated that the accused's quality of care will
likely be the same whether or not the accused is under Review Board jurisdiction or if his
prosecution is stayed.

[51] Should the accused's Review Board jurisdiction be terminated, Dr. Riley indicated
that another physician could certainly monitor this accused and his medication regime.
Dr. Riley also agreed to consider a referral to a specialized developmentally disabled
treatment team. He also gave evidence that, given the accused's intellectual limitation,
his behaviour is in no way affected or influenced by the presence of Review Board orders
or conditions or by his legal status.

[52] The Review Board heard evidence from a representative of Community Living
Services BC. Although this accused is part of his caseload, quality analyst, Mr. Shannon
was not intimately familiar with Mr. Phillips' individual background. In his view, CLBC's
funding commitment to the accused is not time limited but ongoing, and is not liable to be
withdrawn. When asked what would happen if funding ceased, he expressed confidence
that the accused would remain under CLBC's mandate. He also said that that
commitment was not dependent on the accused being under Review Board or Criminal
Code jurisdiction.

[53] Under questioning from Mr. Hillaby, Mr. Shannon did allow that ultimately eligibility
decisions are not within his authority but he left us with no evidence that the CLBC
services will terminate.

[54] All parties and the Review Board were in agreement that the accused remains at
this stage unfit to stand trial and that the appropriate disposition remains one of discharge
subject to conditions.

3.0 EVIDENCE PROVIDED AT JUNE 18, 2008 HEARING

[12] For the current hearing, Dr. Riley, the accused’s supervising forensic psychiatrist
tendered an “assessment report’ in satisfaction of the Board’s s.672.121 (Apr 24/08) order, and

also provided viva voce evidence: Exhibit 77.
[13] In summary, Dr. Riley’'s assessment report indicates that regarding fitness to stand trial:

e Mr. Phillips is 65 years old and has been unfit to stand trial since Feb 28, 1997. He
has lived in supervised facilities since age 16.

e His diagnosis is of moderate intellectual disability, with an 1Q of 48, which means
he functions at the level of a 5 to 8 year old child. He does not have a typical
psychiatric disorder.

e It has not been possible to deem Mr. Phillips legally fit to stand trial; he is not
“trainable”.

e He can never be expected to be deemed fit to stand trial. This is consistent

with previous psychiatric opinion(s). (emphasis added)



[14] Regarding the legal issue of “significant threat to public safety”, Dr. Riley states that:

e Most standardized risk assessment instruments may be inapplicable or even
inappropriate for individuals with Mr. Phillips’ mental disabilities.

e The most critical component in managing Mr. Phillips’ risk is the continuation or stability
of his highly specialized community placement; in the absence of his current staffed,
individualized placement he could reasonably be expected to pose a significant threat to
others even despite his limited mobility.

e Mr. Phillips’ is compliant in consuming his impulse and aggression controlling
medications.

e The environmental and behavioural interventions of the past 2 years have resulted in
observed improvement in his behaviours.

e Largely given his concerns about maintaining Mr. Phillips’ current specialized placement,

Dr. Riley recommended that he remain subject to the BCRB’s jurisdiction.

[15] Orally Dr. Riley reiterated that any risk the accused poses really depends upon the
staffing and the environment in which he is managed and his response to any destabilizing

influences or stimuli:

e Mr. Phillips is at baseline stability and recent medication reduction has not resulted in
any increase in aggressive behaviours.

e Although Mr. Phillips’ mobility is limited he can move about without his wheelchair using
furniture for support. He remains on morphine for chronic pain.

e The only expected change in the accused’s functioning and mobility is further decline.

e If his placement and treatment are maintained his risk will remain ‘low’ even without
Forensic Psychiatric Services’ involvement.

e Mr. Phillips’ care could be referred on an expedited basis to a specialized
Developmental Handicaps treatment team in Langley.

e His legal status or the restraints of his BCRB orders have no impact or effect on this
accused.

¢ Although there was a single incident of striking out at staff soon after his placement, (2
years ago), he has not struck out recently. There have been no reported concerns for
their physical safety from the residential staff.

e His current environment is not as provocative as his previous hospital environment.
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[16] Given the central importance of maintaining the accused’s highly supported environment
in managing his residual risk, the BCRB, in satisfaction of its “inquisitorial” duties, (Winko par.54)
(cited supra, par. 7), obtained further evidence from Community Living BC (CLBC), which funds

the accused’s placement.

[17] Exhibit 76 is a letter from Ms. Paula Grant, Director, Quality Assurance, CLBC. She
advises, inter alia, that:

e CLBC funds Mr. Phillips’ residential, supervisory and support services.

e Mr Phillips’ continuing eligibility for CLBC services has been confirmed and is not
‘time limited or otherwise circumscribed or conditional’. The only qualifier is that
Government retains the right to allocate resources to specific programs and
individuals as part of the budget process.

e Thereis no ‘terminal date or time limit’ on CLBC’s commitment to support Mr.
Phillips. (emphasis added)

e |f Mr. Phillips’ current placement were to terminate or disrupt, he would continue to
remain eligible for CLBC services and within CLBC mandate; CLBC would
immediately endeavour to locate and approve alternative residential and
community supports.

e Mr. Phillips’ eligibility for ongoing CLBC services is not conditional or dependent
upon his legal status or his being subject to the jurisdiction of the BC Review
Board.

(18] The BCRB also arranged to hear, viva voce, evidence from representatives of the CLBC
organization which indicated that the accused’s setting is highly controlled and circumscribed.
Protocols govern when the accused’s behaviour warrants law enforcement intervention. Special

precautions are in place to ensure the accused does not have access to motor vehicles.

4.0 EINDINGS

[19] Inthe Board's view, the evidence supports the following findings:

1. Given his lifelong afflictions and impairments, and on the basis of consistent
expert opinion, Mr. Phillips remains unfit to stand trial and is not likely to

ever become fit to stand trial.
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2. Mr. Phillips has, after languishing for years in a secure psychiatric environment
which was admittedly not optimal in terms of his quality of life or in managing his
risk to others, achieved a positive reintegration into a highly specialized,
structured and professionally staffed residential resource.

3. In his current supervised environment, Mr. Phillips’ residual behavioural risk
to others is entirely manageable.

4. There is no evidence to suggest that Mr. Phillips’ current placement or his
ongoing eligibility for a similarly supported alternative environment are

time limited or dependent on his legal status.

[20] In Winko (supra) the Supreme Court of Canada (SCC) said that absent “dangerousness
amounting to a significant threat to public safety, there is no constitutional basis for the criminal

law to restrict the liberty of (an NCR) accused”: Par. 50.

[21] Demers, (supra par 6), and s.672.851 C.C., in response, extended a similar protection

to the permanently unfit to stand trial (UST) accused.

[22] The Court in Winko (supra) went on to precisely define the “significance” or level of
threat required to keep the accused subject to the ongoing jurisdiction and restraint of the criminal

law:

To assist with this difficult task, and to protect the constitutional rights of the NCR
accused, Parliament in Part XX.1 has given “dangerousness” a specific,
restricted meaning. Section 672.54 provides that an NCR accused shall be
discharged absolutely if he or she is not a “significant threat to the safety of the
public’. To engage these provisions of the Criminal Code, the threat posed
must be more than speculative in nature; it must be supported by evidence:
D.H. v. British Columbia (Attorney General), [1994] B.C.J. No. 2011 (QL) (C.A),
at para 21. The threat must also be “significant”, both in the sense that
there must be a real risk of physical or psychological harm occurring to
individuals in the community and in the sense that this potential harm must
be serious. A minuscule risk of a grave harm will not suffice. Similarly, a
high risk of trivial harm will not meet the threshold. Finally, the conduct or
activity creating the harm must be criminal in nature: Chambers v. British
Columbia (Attorney General) (1997), 116 C.C.C. (3d) 406 (B.C.C.A)), at p. 413.
In short, Part XX.1 can only maintain its authority over an NCR accused where
the court or Review Board concludes that the individual poses a significant risk of
committing a serious criminal offence. If that finding of significant risk cannot be
made, there is no power in Part XX.1 to maintain restraints on the NCR
accused’s liberty.: Par.57 (Emphasis Added)

[23] The Court understood both the gravity and the inherent difficulty of a finding of

significant threat:
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Without purporting to define the term exhaustively, the phrase conjures a threat
to public safety of sufficient importance to justify depriving a person of his or her
liberty. As | stated earlier, there must be a foreseeable and substantial risk that
the NCR accused would commit a serious criminal offence if discharged
absolutely. It is impossible to predict or catalogue in advance all the types
of conduct that may threaten public safety to this extent. It must be left for
the court or the Review Board to determine whether the conduct in the case it
is assessing meets this standard. In discharging this task, the court or Review
Board will bear in mind the high value our society places on individual liberty, as
reflected in the Charter. It will also bear in mind the need to protect society from
significant threats. The final determination is made after hearing evidence and
considering the need to protect individual liberty as much as possible as well as
the need to protect society. This process, as | have outlined it above, does not
violate the principles of fundamental justice: Par. 69; see also paras. 87,88,89
(emphasis added).

[24] In more precisely defining the concept, the Court also described the breadth of the

Review Board’s inquiries in arriving at a determination of “significant threat”:

It follows that the inquiries conducted by the court or Review Board are
necessarily broad. They will closely examine a range of evidence, including but
not limited to the circumstances of the original offence, the past and expected
course of the NCR accused’s treatment if any, the present state of the NCR
accused’s medical condition, the NCR accused’s own plans for the future, the
support services existing for the NCR accused in the community and,
perhaps most importantly, the recommendations provided by experts who have
examined the NCR accused. The broad range of evidence that the court or the
Review Board may properly consider is aimed at ensuring that they are able to
make the difficult yet critically important assessment of whether the NCR
accused poses a significant threat to public safety. At all times, this process
must take place in an environment respectful of the NCR accused’s constitutional
rights, free from the negative stereotypes that have too often in the past
prejudiced the mentally ill who come into contact with the justice system.
Appellate courts reviewing the dispositions made by a court or Review Board
should bear in mind the broad range of these inquiries, the familiarity with the
situation of the specific NCR accused that the lower tribunals possess, and the
difficulty of assessing whether a given individual poses a “significant threat” to
public safety: Par. 61; see also Lajoie, (1994) Q.C.A. #500-10-000200; Re
Hind, (BCRB, Feb 4, 2003) (emphasis added).

[25] The threshold concept of significant threat has been applied rigorously as the defining,

pivotal finding, in every Review Board hearing, in every province and territory, since Winko.

[26] With the backdrop of the SCC'’s direction and its application to hundreds of cases since,
this Tribunal finds that Dwayne Phillips does not, on the evidence now, pose a significant threat to
public safety.

[27] Under the circumstances, we recommend that the Court hold an inquiry to determine

whether this prosecution should be stayed in accordance with s.672.851 of the Criminal Code.
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