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[ 1 ] CHAIRPERSON:
On January 13, 2009 the British Columbia Review Board convened to review the disposition of Stanley Kolodziey, the accused.   Mr. Kolodziey is now 53 years of age.  He was charged in June of 1995 with aggravated assault in the context of a knife attack on a then friend.  He was on September 8, 1995 given a verdict of NCRMD by the Provincial Court at Victoria.
[ 2 ] The current hearing amounts to Mr. Kolodziey's 15th or 16th appearance before the Board.  He was last before us on January 18, 2007 at which time, with his consent and under the authority of s. 672.81 (1.1) of the Criminal Code, the Board imposed a 24-month disposition of discharge subject to conditions.  Those conditions, which have been in place for some time, may be found at Exhibit 66 in the evidence.
[ 3 ] By way of background, Mr. Kolodziey had no criminal or psychiatric history or record prior to his current index offence and verdict.  He was at the time HIV and Hepatitis B and C positive, he also suffered from tuberculosis and/or toxoplasmosis.  When he was first assessed it was theorized that his HIV status might be implicated in, or contributing to, his psychosis at the time of the offence.  When he was assessed for court that issue had abated in terms of its impact on his mental state.  The accused also had a history of alcohol abuse.  His illness gradually remitted after about a month in FPH. 
[ 4 ] Mr. Kolodziey has been the subject of a somewhat complex array of assigned diagnoses.  I refer to Dr. Kerr's report, filed for the current hearing at Exhibit 68, which reminds us that Mr. Kolodziey’s diagnoses include post traumatic stress disorder; alcohol and poly-substance abuse disorders; schizoid and avoidant personality traits or disorders; psychosis (NOS); drug-induced psychosis; organic psychosis; depression.  His current preferred diagnosis is schizophrenia.  While under our jurisdiction Mr. Kolodziey has been further assessed.  Testing performed in 2003, and found at Exhibit 50, indicates that he also suffers from serious cognitive impairment, indicative of organic brain damage, the origins of which are somewhat unclear.  Complicating the picture and Mr. Kolodziey's presentation and progress are also that he is considerably socially isolated and, no doubt in part due to his cultural and language barriers, he refused to utilize the assistance of an interpreter in order to participate meaningfully in his annual Review Board hearings.  
[ 5 ] Yet another complication is that Mr. Kolodziey remains afflicted by a cluster of medical issues and ailments which require considerable medical monitoring and treatment.  He has most recently been diagnosed with prostate cancer for which he had surgery in March of 2008.  Since November of 2008, he is being treated for kidney stones. According to his case manager and his lawyer he was in some considerable physical distress during today's hearing.  All in all, these factors have conspired to render this man in need of a high level of psychiatric, medical and social support.  Past concerns about the degree to which his medical conditions may or could affect his mental state, given his lack of insight and avowed intention to discontinue psychiatric treatment if absolutely discharged, have persuaded the Board to maintain its jurisdiction over him. 
[ 6 ] Mr. Kolodziey remained at FPH for a number of years until October of 2000 when he was provided with visit leaves to the Willingdon psychiatric residence.  He spent the winter of 2001 there.  He actually progressed very well, although he required support and prompting in order to discharge his chores and responsibilities.  On April 10, 2001, after six years in hospital, he was first conditionally discharged.  Although he remained stable and symptom free at Willingdon House, he continued to present as amotivated, asocial, withdrawn and afflicted with negative symptoms.  In that residence he has in the main remained directable and compliant.  He has attended diligently for his two weekly injections at the Vancouver forensic clinic.  His mental state and his functioning have remained at a static but stable level generally since his discharge and at least since 2004.  He has not been re-admitted to hospital since before that time and he has remained passive and violence or aggression free. 
[ 7 ] Nevertheless, the Board has seen fit to maintain its jurisdiction over Mr. Kolodziey as a result of considerable barriers to his functional reintegration, his health issues, his cognitive impairment, all contributing to a conclusion that he would simply be unable to care for himself without his array of supports.
[ 8 ] For the current hearing, which is his first in at least 24 months, Mr. Kolodziey instructed his counsel to seek a further disposition of 24 months’ duration.  The other parties joined in that recommendation.  Ms. Gummerson confirms that the accused has remained generally stable.  He has not been in hospital since November 2002.  He attended his two weekly appointments independently from Willingdon, and now from Coast Cottages since his move there in February of 2008 as a result of the closure of his previous resource.  Although he is able to negotiate his own transport to the Vancouver clinic, he continues to require and receives transport to his numerous other medical appointments.

[ 9 ] In May of 2007, notwithstanding the absence of psychosis, the accused demonstrated some subtle decline in hygiene and some inappropriate behaviour vis-à-vis peers.  In July of that year he was involved in an altercation with a peer but was not readmitted to FPH.  As already indicated, in October of 2007 he was diagnosed with prostate cancer for which he had surgery in March. 
[ 10 ]  In terms of his presentation he continues to be socially isolated.  He has no standing peer group and he does not attend structured programs.   Happily his key worker at his new residence, the Coast Cottages, is able to communicate with him in his Polish language.   His physical issues and ailments, including kidney stones, continue to be attended to.

[ 11 ] In recommending the Board's ongoing jurisdiction over him, Ms. Gummerson confirms that Mr. Kolodziey tells his treatment team that if he were absolutely discharged he would not follow up with treatment or consume his medication.  If he were absolutely discharged from this Criminal Code regime, he would have to vacate Coast Cottages within three or four months.  Ms. Gummerson is of the opinion that Mr. Kolodziey lacks the daily living skills to function independently, although he continues to endorse the aspiration to find his own apartment and live by himself.  If absolutely discharged it is her fear that Mr. Kolodziey would decompensate through a combination of disorganization, self neglect and medication non-compliance.  She believes it would take a considerable degree of functional decompensation before other agencies could intervene under the provincial Mental Health Act.  Even if he were referred to other agencies, it is Ms. Gummerson's view that he would not be provided with his current level of supports.  Although he aspires, as I have mentioned, to independent living, he indicates he likes living at Coast Cottages and would remain there for at least one year.  The treatment team has simply not identified any alternate resources which could receive or serve this gentleman.  

[ 12 ] Dr. Kerr rendered his usual comprehensive assessment, documenting in exquisite detail the accused's personal and procedural history.  He essentially affirms Ms. Gummerson's account of the accused's recent activities and progress.  He reviews in detail the accused's psychiatric, physical and mental health needs, confirming the diagnosis of schizophrenia as well as the accused's cognitive impairment.  Dr. Kerr also confirms that the accused is currently free of psychosis and has been so for several years.  He also says that the accused continues to deny that he has a psychiatric illness or needs medication or treatment for same.  Consequently, if absolutely discharged, Mr. Kolodziey indicates he would like to discontinue his medication; however he is satisfied and comfortable with his current circumstances and the supports he receives. 
[ 13 ] In terms of risk assessment, Dr. Kerr indicates that, notwithstanding the accused's stability, his mental state is fragile.  That fragility is exacerbated by the accused's physical ailments, especially his HIV.  Although his psychosis has been in remission for several years, the accused generally presents with some degree of disorganization.  If he were to discontinue treatment Dr. Kerr predicts the accused would become more disorganized, self neglectful, relapse to paranoid or angry symptoms and inevitably come into conflict with others in the community within a period of a few months.  That having been said, Mr. Kolodziey has not recently expressed any animus or anger toward anyone in the community. 

[ 14 ] Mr. Kolodziey gave evidence indicating that he will reside at Coast Cottages until he finds another apartment and then move out.  He likes living at Coast Cottages and would remain for a year. He would like to come to the Review Board and ask to live independently in one year, notwithstanding that he is seeking a 24-month order.  Perhaps his confusion is indicative of his disorganized thinking.  Mr. Kolodziey does not participate in group meetings, in group outings or in programs.  He speaks with his mother in Poland monthly but has not disclosed to her his psychiatric or physical health issues.  When questioned, he expressed no keen interest to have her visit him.

[ 15 ] In closing, all parties recommended a further disposition of 24 months under conditions.

[ 16 ] The Review Board withdrew to once again analyze the evidence and the submissions.  We considered the historic evidence as well as Mr. Kolodziey's cultural, language, personality, cognitive, psychiatric and health issues.  We acknowledge this renders him a difficult patient to know or to assess.  In our perspective his HIV issues are no longer significantly impacting his mental state.  We confess that to draw a bright line between what is in the accused's best interest versus whether or not he continues to satisfy the jurisdictional threshold of significant threat is becoming a difficult undertaking.  Given his array of afflictions, we have some difficulty in concluding that he would be foreseeably dangerous in the community to any serious degree; however we do take into account that the accused's reintegration in terms of linking him to voluntary services and alternate accommodation has not been effected in a meaningful way.   Efforts to assess his eligibility for voluntary community-based mental health services have yet to be undertaken.  Mr. Kolodziey has also indicated that he does not wish to be transferred or transitioned to any other form of group care, although he was able to be persuaded to move from Willingdon to Coast Cottages.  Perhaps Mr. Kolodziey has a deeper insight into his needs and the degree to which he is being supported than the evidence suggests.
[ 17 ] In the majority we determined with some reluctance to continue our jurisdiction over Mr. Kolodziey under a clear and unequivocal expectation that the period of his next order will be used to effect his connection to alternative treatment and residential services.   Given our difficulty with respect to this case, we have seen fit to impose our own discretion, and notwithstanding the accused’s and the Attorney General's consents, we make this an annual rather than a 24-month order.
[ 18 ] I point out that one member of the panel, our psychiatric expert, was unable to find on the evidence that the accused remains a significant threat and would have absolutely discharged the accused, notwithstanding the prominence of his needs.  Her reasons in dissent follow.

Majority Reasons prepared by B. Walter.
Dissenting Reasons

[ 19 ] After reviewing documents submitted to the Review Board on Mr. Kolodziey since 1995, and after hearing evidence from Mr. Kolodziey and his treatment team, Dr. Kerr and Ms. Gummerson, I am unable to conclude that Mr. Kolodziey poses a significant threat to the safety of the public.

[ 20 ] The index offence was not trivial. Mr. Kolodziey was found NCRMD on a charge of aggravated assault. Using a knife, he assaulted a resident at the rooming house where they both lived. Mr. Kolodziey’s actions on that day were influenced by symptoms of a psychotic disorder. Mr. Kolodziey believed the victim had ruined his life and he could not tolerate having the victim around anymore. He held beliefs that his mail had been stolen by the Vancouver Police Department, and that he had money owed to him by a lottery corporation in the United States.

[ 21 ] Expert evidence, over the years, suggests Mr. Kolodziey’s risk of significant harm to the public arises from a psychotic illness, with medical problems, personality traits, cognitive impairment, and social supports acting as potential precipitants to worsening of his mental illness and increasing his risk for violence towards others. A summary of the complexity of Mr. Kolodziey’s psychiatric presentation is outlined below.

[ 22 ] A number of psychiatrists, since 1995, have diagnosed Mr. Kolodziey with different psychiatric diagnoses, such as Psychotic Disorder Not Otherwise Specified, Schizophrenia, Substance-Induced Psychotic Disorder, and Schizoid Personality Disorder. Upon admission to the Forensic Psychiatric Hospital in 1995, it was discovered that Mr. Kolodziey was HIV positive. It was suggested that psychotic symptoms displayed by Mr. Kolodziey, symptoms such as perceptual disturbances, paranoid delusions, disorganized thoughts, and mood difficulties, were related to the HIV status. Neuropsychological testing done in 2000 suggested Mr. Kolodziey’s intellectual level fell in the low average or borderline intelligence levels. Repeat psychological testing done in 2003 revealed severe cognitive impairment that was not completely explained by a schizophrenic illness. It was suggested by the psychologist that there was an organic component to the cognitive deficits. 
[ 23 ] Mr. Kolodziey reportedly had problems with alcohol use in the past, but that has not been a concern for a number of years. Mr. Kolodziey was born and raised in Poland. He has some difficulty communicating as English is not his first language. He has no relatives here in Canada, and he has not informed his mother, who lives in Poland, that he has a mental illness. He was described as a loner even before the index offence. He has had little contact with fellow countrymen or with any Polish groups in his community. Even before the index offence, Mr. Kolodziey felt rejected by Polish people.

[ 24 ] In the hearing, Dr. Kerr suggested two main psychiatric diagnoses which best describe Mr. Kolodziey’s mental presentation, Schizophrenia versus Schizoid Personality Disorder. Dr. Kerr noted Mr. Kolodziey demonstrates ongoing disorganization despite antipsychotic medications.  He was of the opinion the disorganization and paranoia exhibited by Mr. Kolodziey are complicated by his HIV status. Mr. Kolodziey is followed by physicians at the HIV clinic at St. Paul’s Hospital in Vancouver for the HIV. Dr. Kerr is not aware these physicians have considered a referral to psychiatric services through this clinic, and he was not sure how this type of referral would assist Mr. Kolodziey.

[ 25 ] Mr. Kolodziey is prescribed an injectable antipsychotic medication. He travels by himself to the Vancouver Forensic Clinic every two weeks to receive his injection. Ms. Gummerson gave evidence that Mr. Kolodziey has not missed any of his injections, although Ms. Gummerson advises him when he has appointments with her. 

[ 26 ] Dr. Kerr noted that Mr. Kolodziey denies the existence of a mental illness and has expressed his intention to discontinue his medications if given an absolute discharge and living independently. Yet, Mr. Kolodziey has indicated he is satisfied with his current situation. Mr. Kolodziey has reported to Dr. Kerr and Ms. Gummerson he would not follow up with a mental health clinic for his psychiatric care once discharged from forensic services. Ms. Gummerson added to Dr. Kerr’s evidence regarding decompensation if Mr. Kolodziey did not take his medication and if not under supervision by forensic services. She suggested that Mr. Kolodziey’s mental health would gradually decline, and she believed he would become quite ill before non-forensic mental health services would step in.

[ 27 ] He lives at Coast Cottages with 24-hour supervision. He requires supervision of his oral medications, one of which is a psychotropic medication. He completes his activities of daily living with assistance. Mr. Kolodziey has little in the way of social supports apart from professionals involved in his care. He appears to be comforted by the fact there is a staff member at Coast Cottages who speaks Polish. He does not participate in activities organized by Coast Cottages, although he will go shopping with staff. He has refused to visit community group homes as alternate placements, and he has been refused by different group homes. In response to questions from Ms. Nielsen, Ms. Gummerson indicated Mr. Kolodziey is willing to remain at Coast Cottages, and that he is not asking to live independently.
[ 28 ] Dr. Kerr was clear in his opinion that Mr. Kolodziey’s psychotic symptoms are complicated by the HIV status, and that recent medical problems contribute to the fragility of Mr. Kolodziey’s mental state. There has been an increase in his medical problems over the past two years or so, and Ms. Gummerson spends much of her time transporting him to and from medical appointments. In response to questions from the Chairperson, Dr. Kerr indicated that if Mr. Kolodziey did not have follow-up, his medical problems would contribute to the fragility of his mental state. Dr. Kerr did not anticipate any stresses over the next two years which might increase Mr. Kolodziey’s risk for violence. When asked to estimate how long it might take for Mr. Kolodziey to decompensate if he was not taking antipsychotic medication, Dr. Kerr opined it would take about two months, and suggested the possible sequence of events leading to violent behaviour would involve his disorganization leading to self-neglect, then conflict with others, which may then increase his paranoia and result in violent behaviour. 

[ 29 ] In considering whether Mr. Kolodziey presents a significant threat to public safety, of serious physical or psychological harm, I would point out that the index offence took place thirteen years ago. Mr. Kolodziey had one aggressive outburst in 1997, he reacted with physical aggression to a perceived slight in 1999, and he demonstrated some inappropriate touching and rough “horseplay” in 2007. These incidents do not reach the severity of violence seen in the index offence. In 1996, while on a visit to Manchester House in Victoria, Mr. Kolodziey visited the rooming house where the index offence took place, and asked for his former room back. He has not attempted to contact the victim. He had some ongoing thoughts about the victim in 1999. Mr. Kolodziey travels independently on public transit with no reported incidents of violence. 

[ 30 ] Mr. Kolodziey has experienced a few episodes during which he became more disorganized, less motivated, did not attend to his personal hygiene, was uncooperative, more isolated, and noncompliant with his medications. That was in November 2002, and he was returned to hospital for one month before his mental state stabilized. Dr. Kerr noted that the last time Mr. Kolodziey expressed concern that people might be bothering him was when he lived in Willingdon House, some years ago. 

[ 31 ] Mr. Kolodziey does not acknowledge that he has a mental illness, yet he attends the Vancouver Forensic Clinic on his own and receives the injectable antipsychotic medication without fail. He passively accepts the conditions of his Review Board order, and has not breached any of its conditions in quite some time. Despite the presence of ongoing organization as noted by Dr. Kerr and an increase in medical problems, Mr. Kolodziey’s mental state has remained stable over the past two years, without incidents of violence, and despite his ongoing medical issues. Stability of his mental state, according to Dr. Kerr, is maintained by forensic support and the structured environment of the Coast Cottages. The vast majority of Ms. Gummerson’s time involves transporting Mr. Kolodziey to medical appointments, rather than dealing with psychiatric issues. The treatment team does not intend to make changes to Mr. Kolodziey’s management plan over the next year or so. 

[ 32 ] I acknowledge Mr. Kolodziey, as a result of his psychiatric symptoms, medical problems, cognitive impairment, tendency to remain isolated from others, little desire to socialize with others, and limited social supports, requires a high level of support and supervision. Continued support and supervision is in Mr. Kolodziey’s best interests, from a psychiatric and medical perspective. However, I do not find that Mr. Kolodziey currently demonstrates a significant potential for either serious physical or psychological harm. I therefore conclude he does not meet the threshold for significant threat to justify ongoing jurisdiction by the Review Board. 

Dissenting Reasons prepared by Dr. L. Grasswick.
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