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prescribing her transfer to the Maisonneuve-Rosemont Hospital,
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For the reasons set forth in the opinion of LeBel J.,
filed with this judgment, with which Beauregard and Brossard JJ.

concur:

ALLOWS the appeal in part for the purposes of varying the
disposition of the Quebec Review Board rendered on May 20, 1993,
by réferring the case back to_it'for’fe;examination, within sixty
days, of thernatureAand the necessity of the disposition made with
regard to the Appellant, taking into account the ‘services and
mechanisms available to control her relations with her daughter

. outside the detention facility.

MARC BEAUREGARD, J.C.A.

LOUIS LeBEL, J.C.A.

ANDRE BROSSARD, J.C.A.

Guy Poupart, Esqg.
for the Appellant;

Patrice Claude, Esqg.
for the Intervenor.

Hearing Date: December 14,'1993.
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OPINTION OF LeBEL J.
The Appellant, Mrs. Denise Lajoie, 1is appealing a

disposition of the Quebec Review Board made pursuant to
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sectioﬁs 672.38 and 672.39 of the Criminal Code, ordering the
continuation of her detention in a psychiatric hospital, but
prescribing her transfer from the Pinel Institute, where she was
treated, to the Maisonneuve-Rosemont _Hospital, (A.B., p. 62).
Filed with our Court pursuant to section 672.72 of the Criminal
'Code, this appeal seeks judicial review of the disposition and the
discharge of the Appellant or, in the alternative,_the'imposition
of conditions less_restrictive of her personal liberty. The
Attorney General of Quebec intervened orally at the hearing to
contest the application.

. This case causés our Court to examine the interpretation{(\

nd the- crlterla for implementing tre powers accorded to prov1nc1al
Review Boards, with respect to persons agalnst whom a verdict of
not criminally responsible on account of mental disorder has been
entered, but who have been detained under a‘ warrant of tﬁe
Lieutenant Governor of the Province. Certain decisions, to which
we will make jater reference, have nevertheless been rendered by
other provincial courts of appeal, on this matter. In substance,
~the Appellant argues that the Board incorrectly interpreted and
applied, in her case, the criterion of dangerousness required- to
justify, in her opinion, either the continuation of her detention
or the restrictive conditions on her personal liberty.
To examine this case, we will have to summarize the<'

factual basis of the appeal, review the history of the legislative
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enactments in question, analyze the Quebec Review Board's
disposition and the evidence submitted with respect to the
Appellént's mental state and her detention, and also analyze the
Board's interpretation and implementation of section 672.54 of the
Criminal Code. After completing this exercise, we will be able to

assess the validity of the disposition made by the Board.

THE HISTORY OF THE APPEAL

‘The history of this case goes baék several years. The Appellant,
now thirty-six years of age, had been accused, in 1986, of the
manslaughter of her two children. Foilowing'the break-up of the
relationship that she had been in- for several Yyears with a
companion, she had killed the two children born of that
cohabitation. She was acquitted, however, by reason of insanity.
In May of 1987, in accordance with the procedure then established
under section 542.2 of the Criminal Code, the judge ordered her
detention at the pleasure of the Lleutenant Governor, who required

L)

her detentlon at the Phlllppe—Plnel Instltute in Montreal.

Her detention, in that maximum security hospital
environment, continued until April, 1989. Mrs. Lajoie then

obtained a relaxation of the conditions of her detention. She was

ultimately granted
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a complete discharge from the Pinel Institute, in September, 1990,
following temporary leaves of longer and longer duration. Her
discharge did not, however, entail the cancellation or removal of

the Lieutenant Governor's warrant which still remained in force.

Following her discharge, Mrs. Lajoie féund a job. She
also entered inﬁo a new relationship with a M:. William Clarkséﬁ,--
whom she married. She had aAdaughter, Laurie, born on February 24,
1992. Unfortunately, marital difficulties developed shortly after
the birth of their child. 1In the summer of 1992, she threw her

. husband out of the matrimonial home. Informéd_ of thesg("
developments by Dboth . the ‘Appeliant's‘ husband and father, the‘
psychiatrist tfeating the Appellant at the Pinel Institute, Dr.
Renée Roy, fearing.a recurrence of the events of 1986, came to the
house after speaking with the Appellant on the telephone and
requéstéd that she return to the hospital with her. The Appellant
agreed to do so. The child was left in the custody of the
Direction de la protection de la jeunesse, which was responsible
for her placement and for maintaining legal custody of her. The

DPJ followed up her case from that incident forward.

Subsequent to these events, the Appellant remained under
. observation at Pinel, for several weeks. Her psychiatrist, Dr.
Roy, concluded that her mental condition did not require thK»

continuation of her total imprisonment. It was decided, in

’

cooperation
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with the Direction de la protection de la jeunesse, that.Mrs.
Lajoie be first directed to a half-way house, the Rosalie-Jetté
House. She was to stay there part-time with her daughter. After
a three month stay, the authorities chose to decide to let Mrs.
Lajoie to move into a separate apartment, and provided for
supervised visits from her daughter. In the meantime, on September
24, 1992, she ended up before the Review Board in an éttempt to

have the Lieutenant Governor's warrant lifted (see A.B., pp. 120

££.).

In the month of December, 1992, that system of supervised
visits completely unravelled. Mrs. Lajoie no longer accepted the
established structure of the visits and expressed grave concerns
during those visits about the quality of care given to her
daughter. She refused to continue to see her daughter in that -
environment. .During the same period, from October 1992 to February
1993, the Appellant nevertheless continued to attend regularly her

psychotherapy sessions as an out-patient at the Pinel Institute.

It was on February 10, 1993 that the incident occurred
which finally led to her recommitment and to the reexamination
procedures for her case before the Quebec Review Board. The
Appellant made a telephone call from the Pinel Institute to her
daughter's guardian. That communication was interpreted as a
threatening telephone call. Under the circumstances, taking into

account that specific incident and what
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she perceived as a gradual deterioration of Mrs. Lajoie's
psychological health, and in particular the reappearance of
paranoid symptoms, her attending psychiatrist decided to recommit
her; on the basis of a breach of a condition of her -discharge,

namely the prohibition against communicating with her daughter.

On March 11, 1993, éhe Quebec Review Board held a first
hearing. It ordered the detention of the Appellant without
conditions, for breach of the attending physician's order and for
making threats (A.B., p. 267). It appears that Dr. Renée Roy, in
her assessment of the behaviour of Mrs. Lajoie, feared that sh('
presented a psychological state similar to that which had led to
the death of her first two children. She believed that the

Appellant constituted, at that time, a grave danger to her

daughter.

After new psychological and psychiatric asséssments, the
Quebec Review Board once again heard the Appellant, on April 23,
1993. 1Its disposition of May 20, 1993 refused to lift the warrant
of committal and confirmed the detention of Mrs. Lajoie, but
ordered her transfer as an in-patient to the Maisonneuve—Résemont
Institute, by reason of the apparent impasse in her therapeutic

relationship with the health care staff at the Pinel Institute

(A.B., pp. 58 to 84, disposition and reasons of the Board). Qm
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THE DISPOSITION OF THE QUEBEC REVIEW BOARD

The disposition of the Board, then chaired by Roch Rioux,

Esg. and composed of lawyers and péychiatrists as required under

the Act, reviewed at length the evidence and the observations
submitted by the Appellant, her counsel and the representatives of
the Pinel Institute and of the Direction de la protection de la
jeunesse. Over the course of these hearings, the Board became
familiar with all the psychiatric and ﬁsychological reports
prepared by the representatives of the Pinel Institute, and in

particular by the psychiatrist who had treated Mrs. Lajoie for

several years, Dr. Renée Roy, and her psychotherapist, Nora Dembri, .

a psychologist. In addition, Mrs. Lajoie's counsel had submitted

the psychiatric expert evidence of Dr. Maufette and Dr. Marquette.

All parties were in attendance before the Board on April
23, 1993. The Board heard their observations and their arguments,
together with the personal submissions of Mrs. Lajoie herself and
of her counsel. After a brief history of Mrs. Lajoie's case (A.B.,
pPp. 64-65) the Board's disposition analyzes the wvarious

psychological reports, particularly those of Dr. Claude Marquette,

the Appellant's expert (A.B., pp. 65-66), and Dr. Renée Roy's -

assessment report
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of March 16, 1993 (A.B., p. 66). It emphasizes that the Board had
already held several hearings in the past on Mrs. Lajoie's case.
After a.further review of the facts, based in particular on the
expert report of Dr. Marquette, a psychiatrist, daﬁed April 20,
1993, it returns to the analysis of the question in dispute. It
Areviews its functions within the framework of section 672.54 6f the

Criminal Code and defines its role as follows:

"The Board must decide on a disposition that

is the least onerous and least restrictive

from among three (3) provisions in section

672.54 of the Criminal Code, namely: an

absolute discharge, a discharge with

conditions or detention of the accused in a ‘(
hospital with or without conditions. Before - :
making its decision, the Board must assess,

for reasons given later in this disposition,

whether Mrs. Lajoie represents a significant

threat to the safety of the public." (A.B.,

Pp. 69-70) ~

The Board tﬁerefore believes that its primary role is to
determine the degree of dangefousness of the person in qﬁestibn, in
order for it to then decide on the disposition that it pelieves
appropriate to the case. In order to do so, it proceeds to examine
in detail the psychiatric reports and observations of each of the
witnesses, starting with the report of Dr. Maufette, a
psychiatrist, and carefully notes Dr. Roy's fears of a renewed path
towards a homicide. It alsc mentions the difficulties in

/

identifying "psychiatric dangerousness" (A.B., Pp- 72) . -
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At the time of the Appellants' hospitalization at the
Louis-Hippoiyte—Lafontaine Hospital, at the time of the events of
1986, there had been diagnoses of parancid-psychotic disorder. The
Board mentioned that Dr. Maufette, who at first had reported that
he had not observed paranoid personality disorder in September of
1992, had nevertheless, in March of 1993, following further
observations, concurred with Dr. Roy in her diagnosis of parancid
personality disorder (A.B., p. 72). on the other hand,
notwithstanding that diagnosis, Dr. Maufette did not conclude that

Mrs. Lajoie was dangerous.

The Board acknowledges that it encountered major

difficulties in identifying the degree of Mrs. Lajoie's

dangerousness. The exercise was made even more complicated insofar
as even Dr. Roy of the Pinel Institute acknowledged that; according
to the criteria in the proQincial législation on the protéction'of
mental patients, it was not possible under such conditions to
obtain close treatment. The mental state of Mrs. Lajoie did not at

all meet those criteria:

"Dr. Maufette acknowledges with Dr. Roy that
the assessment of dangerousness was a complex
exercise. Moreover, the exercise can be made
even more complex when the argument over the
issue of dangerousness on the medical level is
approached from the perspective of the Mental
Patients Protection Act, R.S5.Q. c. P-41. For
example, Mr. Poupart put the following
question to Dr. Renée Roy at the hearing:
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"At the present time and in the immediate
future, is Denis (sic) in your opinion a
danger to others or to herself?"

To which Mrs. Roy'responded:

"In the ' immediate future, according to
the criteria for close treatment: no".

And Mr. Poupart put exactly the same gquestion
to Dr. Maufette whose response was:

"No". (A.B., p. 73) .

As the Board correctly notes, the case at bar does not
raise the issue of the application of the provincial legislation on
the protection of mental patients. A different legal notion is
under interpretation here, the one found in section'§72.54 of the
Criminal Code, namely the notion of a significant threat to thé(
safety . of the public. According to the Board, the notion of

danger, in section 672.54 of the Criminal Code, does not contain an

element of immediacy. Rather, it corresponds to a notion of

"potential threat:

nWe believe that the notion of dangerousness
to which reference was made in the exchange
petween the prosecution and the psychiatrist
is a clinical notion confined wholly to the
application of the Mental Patients Protection
Act and, as such, it remains completely
outside the legal notion found in section
672.54, namely the significant threat to the
safety of the public. Dr. Roy's response
seems to us to be perfectly clear in that
regard. Moreover, the notion of immediacy is
in direct conflict with the notion .of
potential threat which has developed in the
case law, as we shall see later in this
disposition... " (A.B., pp. 74-75}.

4/_—“ .
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At the April 23, 1993 hearing, Dr. Marquette, discussing
his own clinical observations, had acknowledged that Mrs. Lajoie
might present a threat to her daughter. He had however maintained
that the presence of the Direction de la protection de la jeunesse
was likely to prevent that threat (A.B., p. 76). In all, according
to the observations of Dr. Marquette, there would appear to be no
danger fér'the child as long as external protection measures werg'
put in place. He would have feservations if none existed (A.B.,

p- 76).

Generally, upon completion of its analysis of the
evidence‘aﬁd the reports, the Board concluded that there existed a
threat to the child, Laurie. It even seems that the Board believed
that such a threat existed in spite of the pfotection mechanisms
established by the Direction de la protection de ia'jeunesse. It
bases this belief on an incident where Mrs. Lajole had succeeded
having her daughter hospitalized, using ambulance drivers, in spite
of the prohibitions égainst direct communication and the

supervision of the Direction de la protection de la jeunesse:

"From the reports of the psychiatric experts
and from testimony that they and other
witnesses gave at the hearing, the Board
concludes that Mrs. Lajoie is in (sic) danger
to her child. Moreover, Mr. Normand Osadchuck
of the Direction de 1la protection de la
jeunesse explained during his
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testimony that Mrs. Lajoie had succeeded in

slipping through the DPJ net, relating the

incident of November 2, 1992 when Mrs. Lajoie

had asked Urgence Santé& ambulance drivers to

intervene because, according to her, her

_daughter was suffering from a rash on her

buttocks requiring medical attention.” (A.B.,

p. 77)

Cconvinced of the existence of a threat to the public and,
more particularly, to the child Laurie, the Board next sought to
determine whether it corresponded to the notion of a significant
threat to the safety of the public, in section 672.54 of the
Criminal Code. Did the threat in question correspond to that
notion? The finding of an absence of this type of threat, in the

British Columbia Court of Appeal's interpretation in Orlowski v.

Attornev-General of British Columbia (1992), 75 c.c.c. (3xrd) 146,
would force it to order the discharge of the prisoner. (A.B., PP

78-79).

In the_ihterpretation that it gave to secticon 672.54 of
the Criminal Code, relying on the QOrlowski case and also on a
judgment of the Nova Scotia Court of Appeal, Ciunex v. The Queen,
s.c.C. no. 2737, September 30, 19%2 (A.B., Pp. 81), the Board felt
that it did not have to apply as a criterion the immediacy of the
danger. In its opinion, the law, in using the word "threat" as
opposed to'"danger“, implied the notion of a possible danger that

was more or less foreseeable or potential {(A.B., P. 81).
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In its opinion, Mrs. Lajoie presented a threat to her
child. That threat would remain significant, despite the presence
of mechanisms for intervention by the Direction de la protection de

la jeunesse. It felt that the evidence demonstrated a significant

‘threat of a repetition of the Appellants' actions-in 1986. It

found a strong similarity between the evolution of Mrs. Lajoie's:
mental condition and her attitudes in 1992 and 1993, as well as
between the events that provoked them and the circumstances that

surrounded the death of her two children in 1986:

"Ts the accused a threat?

From the testimony, information bearing on the

" decision and evidence submitted to the Board,
the Board <concludes that Mrs. Lajoie
represents a danger; the Review Board can only
be of the opinion that Mrs. Lajoie represents
a significant threat to the safety of the
public.  This conclusion is all the mnore
unavoidable insofar as the evidence reveals
that Mrs. Lajoie is afflicted with a serious
mental illness, that she refuses to
acknowledge that she is ill, that the current
circumstances are identical to those which
brought Mrs. Lajoie before the courts, that
the presence of the Direction de la protection
de la jeunesse does not remove the threat that
Mrs. Lajoie represents to her child, but that
it merely diverts the threat without giving
any assurance of its being definitively
removed.

Is the threat significant?

The Board is of the view that the threat is
significant because it involves a possible
reoccurrence of what originally brought the -
accused before the courts, that is, doing to
her present child what she did to the two
whose lives she took. In fact, the Board
finds that Mrs. Lajoie brought about the
deaths of her children in circumstances that
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deteriorated following the breakdown of her
relationship with her first husband, Denis.
In the months preceding the offence, she had
made the decision +to separate from her
husband. She suffered from serious mental
confusion; she felt, at the time, persecuted,
misunderstood and threatened. Since that
time, Mrs. Lajoie's mental health has seen its
ups and downs. She is no longer taking
medication, which leads her back to the same
mental state she was in at the time she
committed the offence. Furthermore, the
breakdown of her relationship with her
husband, Bill cClarkson, and the separation
that followed, give rise to circumstances that
are likely to create the same threats that
eventually led to the deaths of her first two
children." (A.B., pp. 81-82)

Tn the Board's o¢pinion, the danger of an attack on the

safety of the child would involve a significant threat to th(

safety of the public, within the meaning of section 672.54 of the
criminal cCode. Such a finding precluded them from giving the
Appellant an absolute discharge. They then had to consider the
alternati?es available under section 672.54 of the Criminal Code,
i.e. they had to seek out the least onerous disposition. The Board
dismissed the possibility of an absolute discharge. It believed
that detention was essential to an effective return to treatments,
which in its opini&n would require hospitalization for at least a
few months and treatments 6n an in-patient basis in order to re-
establish an adequate therapeutic relationship between Mrs. Lajoie
and her care gilvers. In this disposition, the Board saw a

condition that was essential to the removal of the threat that, in

the opinion of the Board, Mrs. Lajoie's current state of menﬁag<

health would present. Accordingly, it dismissed the possibility of

out-patient treatments:
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"The alternative provided in paragraph (b)
does not appear to the Board to be suitable in
the circumstances. In fact, a conditional
discharge does not contain the circumstances
necessary to an improvement in the health of
the accused, a factor necessary to reduce the
threat that she represents to the safety of
the public, nor those necessary to the
protection of her child.

Dr. Maufette, called as an expert by the
accused, 1is of the opinion that it is
absolutely necessary that there develop
between Mrs. Lajoie and the staff responsible
for her care a therapeutic relationship as a
condition essential to her effective return to
treatments. That expert, while acknowledging
that the Pinel Institute staff was competent
in its treatment of Mrs. Lajoie, felt
compelled to acknowledge that there seemed to
have developed, due to Mrs. Lajoie's
condition, tension between the attending staff
and Mrs. Lajoie and that there may be merit in
trying to establish new therapeutic
relationships with the accused. Dr. Maufette
testlfled that such therapeutic relationships
can -~ only truly be established after
hospitalization of a minimum of three (3)
months. In other words, both the attending
psychiatrist and this psychiatrist called by
the Appellant as an expert are of the view
that Mrs. ' Lajoie should continue to be
detained if there was to be hope of re-
establishing a therapeutic relationship, the
only circumstance that might lead to an
improvement in her mental condition and, as a
result, a diminution of the threat that she
represents * (A.B., p. 83)

It is that diéposition and the reasons therefore that are
the subject of this appeal. A judge of our Court granted leave to
appeal on two related grounds: error in the interpretation of the
criteria to be applied under the provisions of section 672.54 of

the Criminal Code; and error in issuing the order for detentien, in

light of the
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testimony heard and the information obtained at the Board's hearing

on April 23, 1993 (A.B., p. 53).

THE HISTORY OF THE LEGISLATIVE PROVISIONS IN DISPUTE

This appeal brings into play some of the new legislative
provisions adopted by the federal ‘Parliament to define more
précisely the scope of the power traditionally vested in the
ILieutenant Governor to order the deténtion under warrant of éersons
acquitted by reason of insanity. Historically, although
administrative review bodies have been gradually established, the
criminal Code, at the beginning, accorded broad power to th (
Lieutenant Governor. Anyone acquitted by reason of insanity, unde;
section 542(2).of the Criminal Code, had to be imprisoned. The law
gave no discretion to the judge. He had to order the accused's

imprisonment, at the pleasure of the Lieutenant Governor:

"Section 542(2) ... Where the accused is found
to have been insane at the time the offence
was committed, the court, judge or provincial
court judge before whom the trial was held
shall order that he be kept in strict custody.
in the place and in the manner that the court,
judge or provincial court judge directs, until
the pleasure of the lieutenant governor of the
province is known."
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Section 545(1) of the Criminal Code auihorized the
Lieutenant Governor to make an order of detention. Finally,
section 547 provided for the possibility of appointing a board of
review to re-examine a detention case. Such boards, however,

essentially played a consultative role.

The coming into force of the Canadian Charter of Rights
and Freedoms gave rise to a legal challenge to the system of
detention then in use. The challenge focused particularly on the
discretionary nature of such detention, which was said to give it
an arbitrary aspect under section 9 of the Charter and was further
sald to violate the security of the individuals involved, within

the meaning of section 7 thereof.

In R. v. Swain, [1991] 1 S.C.R. 933, the Supreme Court

of Canada re-examined the system in its entirety. It did not call
into question the legitimacy of a system of detention whose purpose
was the temporary protection of thé'public from dangers presented
by a prisoner suffering £from hental disorder nor the need for
periods of observation of the individual (see the opinion of Chief
Justice Lamer, pp. 1015 to 1017). The majority of the Supreme
Court felt that the purely discretionary system then in force
violated too severely the rights of prisconers, even though they

conceded that the means chosen by Parliament, namely
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automatic detention, furthered the achievement o©of a rational

objective:

"Therefore, the means chosen by Parliament,
automatic detention, furthers the objective in
two important ways. First, if individuals
acquitted by reason of insanity are
immediately ordered into custody, they cannot
pose a threat to society in the short term.
Secondly, if observation of the individual on
an inpatient basis results in more accurate
predictions of recurring mental illness, crime
is prevented and society protected in the

future." (Opinion of Chief Justice Lamer, p.
1018)

. Notwithstanding its recognition of that objective, thtf( '
Supreme Court concluded that the institution of an indeterminate
period of detention, without clear recourse for tﬁe accused, did
not respect the provisions of sections 7 and 9 of the Charter. It

could not be saved by the application of section 1 thereéf:

"However, the minimal impairment component of
the Oakes test requires that insanity
acquittees be detained no longer than
necessary to determine whether they are
currently dangerous due to their insanity.
Parliament has provided for remands of a fixed
duration for psychiatric observation elsewhere
in the Criminal Code which indicates that they
are aware of the constitutional concerns
raised by indeterminate detention.




