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10 Sept enber 1998

Pl ace and Date of Judgnent Vancouver, British Col unbia
5 Cctober |998

Witten Reasons by:
The Honourable M. Justice Hal

Concurred in by:
The Honour abl e Madam Justi ce Huddart

Concurring Reasons by:
The Honour abl e Chi ef Justice MEachern (Page 13, para. 18)

Reasons for Judgnment of the Honourable M. Justice Hall:

[1] The appellant, who is now 31 years of age, has had a

rel atively troubl ed background and a history of invol venent
with the crimnal |aw since 1983. The offences that caused him
to be inprisoned on the present occasion were serious ones

i nvolving violence. | think it can fairly be said that his
prognosis for future avoidance of difficulty with the | aw nust
remai n rather guarded in view of his past history. During the
termof an earlier sentence of inprisonnent, it was recomended
that he receive treatnent in a personality disorder program

[2] On April 2, 1993, the appellant was sentenced by Singh J.
to a total of five and a half years inprisonnent upon
conviction for the offences of theft of an auto and sexual
assault, which offences had occurred during the |ast week of
Septenber and the first week of October 1992. Hi's warrant
expiry date on these sentences is October 1, 1998. On the sane
date as the sentencing, he was found not quilty, by reason of
mental disorder, of the offence of aggravated assault, which

of fence occurred concurrently with the auto theft of Septenber
28, 1992. It was found by the learned trial judge that
concerning this particular offence the appellant was in a state
of insane automatismat the time and this resulted in the
finding of not guilty by reason of nental disorder. This
assault offence was one that involved a very considerable
anount of violence and resulted in life threatening injuries to
t he conpl ai nant .
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[3] At a disposition hearing held in June of 1993, a Review
Board ordered that the appellant should be detained in custody
at what was then the Matsqui Regional Psychiatric Centre, now
known as the Matsqui Regional Health Centre. Various reviews
of this disposition were held up to and including July of 1996.
It was noted on that occasion that there should be another
review of the appellant's case prior to the end of Novenber
1996. On Novenber 28, 1996, a Review Board decided that the
appel l ant should renmain at the Regional Health Centre pending a
pl acenment hearing which was expected to be held in January of
1997.

[4] On January 23, 1997, a hearing was held and it was deci ded
that effective January 29, 1997, the appellant ought to be
transferred to serve his sentences on the crines for which he
stood convicted at Mountain Institution or at sonme other
appropriate institution. Thereafter, he was transferred to

Wl liam Head Institution on Vancouver Island. The Review Board
concl uded that he should continue to have a custodial status
which would in effect be "in abeyance"” while he was in prison
serving his sentence. On January 28, 1998, after another
hearing, the Board ordered his continued detention. The
appellant will revert to a custodial status after the warrant
expiry date on the basis of the offence for which he was found
not guilty by reason of nental disorder.

[5] Because he was both convicted of offences and found not
guilty by reason of nental disorder of another offence in April
of 1993, he took on the status of what is described in the
Crimnal Code as a dual status offender. Since his |ast
dealings with a Review Board were in January of 1998 his
situation presumably will be reviewed no | ater than January of
1999.

[6] After the hearing held in Novenber of 1996, the

di sposition was recited to be effective until Novenber of 1997.
It was, of course, then contenplated that there would be a

pl acenent hearing relating to the appellant within
approximately two nonths. Such a hearing was held and as |
noted above, this resulted in his transfer to an institution
where he has been serving the sentences for the offences of

whi ch he was found guilty on April 2, 1993. Those sentences
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aggregated in total five and one half years.

[7] It was argued in this court on behalf of the appell ant
that the Review Board | ost jurisdiction over this appellant
because of an alleged failure by the Review Board to conply
with the provisions of Code s. 672.81(1) which are as foll ows:

A Revi ew Board shall hold a hearing not |ater
t han twel ve nonths after neking a disposition and
every twelve nonths thereafter for as long as the
di sposition remains in force, to review any
di sposition that it has nmade in respect of an
accused, other than an absol ute di scharge under
par agraph 672.54(a).

[8] The custodial disposition that was in force in Novenber of
1996 continued to be effective up to the date of the pl acenent
hearing in January 1997. The Review Board specified inits

pl acenment order the follow ng:

NOW THEREFORE THE REVI EW BOARD ORDERS AND DI RECTS

t hat the accused be detained in custody as a dual
status offender in Muwuntain Institution at Agassi z,
British Colunbia, or in such other prison institution
as may be determned fromtine to tinme by
Correctional Services Canada.

THI' S PLACEMENT DECI SI ON COVES | NTO FORCE on January
29, 1997 and remains in force until January 28, 1998
unless in the interimit is superseded by anot her

pl acenment decision or by the accused ceasing to be a
dual status offender.

[9] It was argued at the hearing in January of 1998 that his
status should be altered fromcustodial to a form of discharge.
Section 672.54 provides for various dispositions that may be
made by a court or a Review Board:

Where a court or Review Board nakes a
di sposition pursuant to subsection 672.45(2) or
section 672.47, it shall, taking into consideration
the need to protect the public from dangerous
persons, the nental condition of the accused, the
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reintegration of the accused into society and the

ot her needs of the accused, nake one of the follow ng
di spositions that is | east onerous and | east
restrictive to the accused:

(a) where a verdict of not crimnally
responsi bl e on account of nental disorder
has been rendered in respect of the accused
and, in the opinion of the court or Review
Board, the accused is not a significant
threat to the safety of the public, by
order, direct that the accused be
di schar ged absol utely;

(b) by order, direct that the accused be
di scharged subject to such conditions as
the court or Review Board considers
appropriate; or

(c) by order, direct that the accused be
detained in custody in a hospital, subject
to such conditions as the court or Review
Board consi ders appropri ate.

[ 10] However, the Review Board was not of the opinion, in
January of 1998, that it ought to change the custodial status
of the appellant and ordered that he continue to have that
status. Therefore, the result is that after the expiry of the
warrants in early October of 1998 he will revert to custodi al
status at the Regional Health Centre.

[11] What nust not be lost sight of here is that this appellant
s a dual status offender. It is clear fromthe terns of

provi sions such as 672.69 and 672.7 that this status envi sages
a situation where both the prison authorities and a Revi ew
Board will have access to the dual status offender to assess
what is best by way of disposition or placenent. | would draw
the inference fromthe provisions of 672.67(1) and 672.71(2),
providing in the first instance for precedence to be taken by a
sentence of inprisonment over an existing custodial order and
in the second instance for precedence to be taken by a

cust odi al disposition over a probation order, that the
intention of Parlianment was to ensure that individuals who are
potentially dangerous will not be allowed at liberty until
their cases are appropriately reviewed. It appears to ne that
it is clearly envisaged by the legislation that where a person
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such as the appellant is in the category of a dual status

of fender, then that individual is subject to review and

di rection both by the prison authorities and by a Revi ew Board.
For instance, s. 672.7(1) reads as follows:

Each day of detention of a dual status offender
pursuant to a placenent decision or a custodial
di sposition shall be treated as a day of service of
the termof inprisonnent, and the accused shall be
deened, for all purposes, to be lawfully confined in
a prison.

[ 12] What happened in the instant case is that fromshortly
after his sentencing on April 2, 1993 until January of 1997,

t he appel l ant was under the control and direction of the Review
Board and pursuant to the legislation it was obliged during
that tinme to hold yearly reviews to deci de upon an appropriate
di sposition. But as a result of the placenent decision made in
| at e January of 1997, the appellant passed fromthe i medi ate
di rection and custody of the Review Board to the custody of the
authorities at the relevant federal prison, in this case, the
Wl liamHead Institution. Although, pursuant to the terns of
the | egislation, the Review Board continued to have access to

t he appellant and was entitled to be notified of any proposed
change in his custodial status, the Review Board had no
particular active role to play in the ongoing custody of the
appel lant. That responsibility then rested with the prison
authorities and al though consultati on undoubtedly could and in
many cases shoul d take place relating to any programto be
followed with respect to the offender relating to potenti al
terms of release and the like, the function of the Review Board
was in this case, greatly attenuated. |In the circunstances

di scl osed here, it would clearly have been only an academ c
exercise for the Review Board to continue to hold annual

di sposition hearings concerning this appellant. | think it
woul d not be an inproper use of |anguage to describe the

di sposition functions of the Review Board at that stage as
bei ng held i n abeyance unl ess and until the appellant canme back
within their sphere of governance.

[13] It was argued that the Board was bound under the

| egislation to hold a further disposition hearing not |ater
t han Novenber of 1997, (one year after the Novenber 1996
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hearing), and that in not holding a disposition hearing prior
to January of 1998, the Board |ost jurisdiction over the person
of the appellant. | would not accede to this argunent. There
was a hearing relating to the disposition of the appellant in
Novenber of 1996 and there was another hearing relating to his
pl acenent in January of 1997. At this tinme, the Review Board
contenpl ated that there woul d be another review of the
situation of the appellant in January of 1998. There was a
hearing in January of 1998 and the Review Board at that tine

el ected to continue the custodial status of the appellant. As
| see it, the legislation is crafted to ensure that persons
such as the appellant are to be nonitored on an ongoi ng basis
and usually hearings relating to disposition for a person found
not guilty by reason of nental disorder would be held yearly.
That situation may, however, be sonewhat altered with respect
to dual status offenders. Wien a dual status offender cones as
in this case to be incarcerated for the offences on which he
has been found guilty, the Review Board ceases to have prine
responsibility for his custody. That is what happened here in
early 1997 after the placenent hearing.

[14] A Review Board will wi sh to be kept advised of the
situation of a dual status offender while he is in custody of
the prison authorities but | see no reason for rigid adherence
to any particular schedule of hearings relating to this

di sposition. \Wile he remains subject to the direction of the
prison authorities, there is no necessity to hold annual

di sposition hearings. Wen, and if, it is contenplated that
the of fender's case may require re-examnation, for instance,
if parole is to be considered, or if warrants are scheduled to
expire, then a hearing may becone requisite. In ny opinion,

t here has been no failure by the Board to conply with the
operative legislation and | see no loss of jurisdiction. In

t he circunstances disclosed here, | consider that there was no
error commtted by the Review Board and, in ny view, it cannot
be successfully argued that there has been any | oss of
jurisdiction over this appellant by the Review Board. | would
not give effect to this head of argunent on this appeal.

[15] It was argued alternately that the Review Board erred in
| aw or reached an unreasonabl e concl usi on by concl udi ng that
t he appellant could be a significant threat to the safety of
t he public based on his nental condition in the absence of a
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finding that he continued to be affected by a nental disorder.
It was suggested that since the circunstances that led to the
finding of not guilty by reason of nental disorder were rather
in the nature of a "one off" or transitory situation, it was

| nappropriate to treat the appellant in 1998 as a person
requiring further custodial treatnent based on the continuing
exi stence of a nental disorder. Counsel submtted that since

t he appel | ant does not now apparently suffer fromthe nental

di sorder, nanely, insane automatism that led to the finding in
1993 of not guilty by reason of nmental disorder, that the Board
shoul d have ordered a different disposition. However, | think
it cannot be overl ooked that, by reason of his nental status
and personality nakeup, the appellant renmains to a degree
susceptible to the sort of situation that led to the finding in
1993 and so, the Board, which nust have regard to the safety of
the public in any disposition it makes, was entitled to order
the disposition that it nost recently did. | believe the
comrents found in the foll ow ng passage fromthe case of
Peckham v. Attorney General of Ontario (1994), 93 C.C.C. (3d)
443 (Ont. C. A), leave to appeal refused (1995), 37 C R (4th)
399 (S.C.C.), at 452 are apposite here:

Section 672.54 addresses the accused' s nent al
condition at the tine of the hearing. That hearing
may occur many years after the initial finding of not
crimnally responsi ble on account of nental disorder.
Not hing in the | anguage of the section suggests that
t he Board nust first deci de whether the | abel
attached to the accused's nental condition for the
pur poses of determ ning whet her he could be held
crimnally responsible for his acts remains the
operative diagnosis. |Instead, the section
contenpl ates a consideration of the accused' s nental
condition at the tine he or she is before the Board.
The original diagnosis along with the psychiatric
information referable to the accused's nental state
since the finding of not crimnally responsible on
account of nmental disorder nust be considered in
arriving at a conclusion with respect to the present
mental condition of the accused. That conclusion in
turn plays a central role in the Board's
determ nati on of the appropriate order.

Furthernore, the section speaks to the accused's
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mental condition and not to the existence of a nental
di sorder. The latter is defined in s. 2 of the
Crimnal Code as neaning a di sease of the m nd, and
Is clearly a nore restrictive phrase than the phrase
"the nmental condition of the accused"”. [sic] By
usi ng the broader phrase, Parlianment nust have
i ntended the Board to address the overall nental
state of the accused without limting itself to a
determ nati on of whether that condition, or at |east
sonme aspect of it, continued to fit within the
confines of the | egal concept of a nental disorder.
Finally, the section as worded by Parlianment
mandat es absol ute rel ease only where the Board is of
t he opinion that the accused is not a significant
threat to the safety of the public. It nust follow
that the section contenplates, in all other cases,
further restraints on the liberty of an accused
either by way of conditions attached to a rel ease
order or further confinenent in a hospital. The
nature and extent of that deprivati on does not depend
on the continued existence of the nental disorder
which led to the finding of not crimnally
responsi bl e on account of nental disorder, but nust
be determ ned using the approach dictated by
s. 672.54.

[16] In my view, the Review Board was entitled to and i ndeed
obliged to consider the extant nental condition of the offender

in making a disposition. It had before it the subm ssions of
counsel that there should be a change in disposition but it did
not accept those submi ssions. In ny opinion, it was open to

the Board to reach the conclusion it did on this issue and | do
not perceive that it erred in its approach to the question nor
am| prepared to Say that the conclusion of the Board was
unreasonabl e. Accordingly, | would not accede to these
argunents advanced on behal f of the appellant.

[17] In the result, as we advised counsel at the concl usion of

t he hearing of the appeal, this appeal ought to be dism ssed
and these are the reasons for that dism ssal.
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"The Honourable M. Justice Hall™"

| AGREE: "The Honourabl e Madam Justi ce Huddart™

Reasons for Judgnment of the Honourable Chief Justice MEachern:

[18] | agree with the Reasons of M. Justice Hall and | would
add that it would only be in the nost unusual circunstances
that an adm nistrative failure to hold a hearing of the kind
required in this case would result in a loss of jurisdiction,
particularly in a case such as this one where public safety is
I nvol ved.

[19] While the statutory direction for periodic hearings are
mandat ory for the protection of the person in custody and for
the integrity of the schene established by Parlianent, the
person in custody can insist, or the court may order, that

t hese hearings be conducted if, for any reason, they are

del ayed wi thout very good reason. Jurisdiction over the person
in alnost all these circunstances, however, would rarely be

| ost by reason of a failure to hold hearings strictly as
required.

"The Honour abl e Chi ef Justice MEachern"
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