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Witten Reasons by:
The Honourable M. Justice Lanbert
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The Honour abl e Madam Justi ce Row es
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The Honourable M. Justice Brai dwood

Reasons for Judgnment of the Honourable M. Justice Lanbert:

[1] The only issue raised in the factuns, and the principal issue argued on
this appeal, is whether the Review Board for British Colunbia, established
under Part XX. 1 of the Crimnal Code, lost its jurisdiction to hold a hearing
and make a disposition in relation to M. Doucet under s.672.47 of the Code
when, w thout the Review Board hol ding a hearing and nmeki ng a disposition, nore
t han 45 days had passed after the entry of a verdict of not crimnally
responsi bl e on account of nental disorder against M. Doucet.

[2] A further issue was raised in argunent, wthout objection, to the effect
that the tinme limt had, on the facts of this case, actually been extended to
90 days and, since the hearing occurred within that time, no question of |oss
of jurisdiction could be said to arise in relation to M. Doucet.

[3] In Decenber, 1994, on a charge of assault causing bodily harm and attenpted
theft, a verdict was entered against M. Doucet of not crimnally responsible
on account of nental disorder. In February, 1995 he was granted an absol ute

di scharge. In April, 1997 he was charged with assault and m schief. In My,
1997 he was charged with a count of arson and two counts of assault. In June,
1997 he was convicted on the May information. On 3 Cctober, 1997 the Honourabl e
Judge Filner entered a verdict of not crimnally responsible on account of
nment al di sorder on the charges contained in the April, 1997 information. Judge
Filmer deferred disposition to the Review Board to hold a hearing and nmake a

di sposition within 90 days. An application was made by the Director to the
Honour abl e Judge Ehrcke on 17 Novenber, 1997, 44 days after Judge Filner's
verdict of 3 Cctober, 1997, for an extension of tinme under s-s.672.47(2). Judge
Ehrcke refused the extension, finding that no exceptional circunstances had
been established. Notw thstanding that refusal, the Review Board held a hearing
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and made the disposition of a conditional discharge on 15 Decenber, 1997, 73
days after Judge Filnmer's verdict. The conditions of the discharge related to
attendance on a psychiatrist who was expected to help with M. Doucet's needs
for daily nedication to control his nental stability.

1]
[4] The directly relevant sections of the Crimnal Code are these:

Dl SPOSI TI ON HEARI NGS

HEARI NG TO BE HELD BY A COURT

672.45 (1) Wiere a verdict of not crimnally responsible on
account of nental disorder or unfit to stand trial is rendered
in respect of an accused, the court may of its own notion, and
shall on application by the accused or the prosecutor, hold a
di sposition hearing.

(2) At a disposition hearing, the court shall neke a

di sposition in respect of the accused, if it is satisfied that
it can readily do so and that a disposition should be nade

W t hout del ay.

REVI EW BOARD TO MAKE DI SPCSI TI ON WHERE COURT DOES NOT

672.47 (1) Were a verdict of not crimnally responsible on
account of nental disorder or unfit to stand trial is rendered
and the court makes no disposition in respect of an accused,

t he Review Board shall, as soon as is practicable but not |ater
than forty-five days after the verdict was rendered, hold a
heari ng and nake a di sposition.

(2) Where the court is satisfied that there are excepti onal
circunstances that warrant it, the court may extend the tine
for holding a hearing under subsection (1) to a naxi num of

ni nety days after the verdict was rendered.

(3) Wiere a court makes a disposition under section 672.54

ot her than an absol ute discharge in respect of an accused, the
Revi ew Board shall hold a hearing on a day not l|later than the
day on which the disposition ceased to be in force, and not
|ater than ninety days after the disposition was nade, and
shal |l make a disposition in respect of the accused.
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PROCEEDI NGS NOT | NVALI D

672.53 Any procedural irregularity in relation to a disposition
heari ng does not affect the validity of the hearing unless it
causes the accused substantial prejudice.

DI SPOSI TI ONS THAT MAY BE MADE

672.54 Where a court or Review Board makes a di sposition
pursuant to subsection 672.45(2) or section 672.47, it shall,
taking into consideration the need to protect the public from
dangerous persons, the nmental condition of the accused, the
reintegration of the accused into society and the other needs
of the accused, nmake one of the follow ng dispositions that is
the | east onerous and | east restrictive to the accused:

(a) where a verdict of not crimnally responsible on
account of nental disorder has been rendered in
respect of the accused and, in the opinion of the
court or Review Board, the accused is not a
significant threat to the safety of the public, by
order, direct that the accused be di scharged
absol ut el y;

(b) by order, direct that the accused be di scharged
subject to such conditions as the court or Review
Board consi ders appropriate; or

(c) by order, direct that the accused be detained in
custody in a hospital, subject to such conditions as
the court or Review Board considers appropriate.

(nmy enphasi s)
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[5] The appeal book contained this docunent:

DEFERRAL OF DI SPOsI Tl ON

(Crimnal Code 672.57 and 672.46 - Form 49)
Canada: Province of British Col unbia

To the British Col unbi a Revi ew Boar d:
Del i sl e August DOUCET, of Victoria, B.C
The accused has been charged wth:

File #93103: 28APRO7-at Victoria-Commt m schief under
$5, 000. 00- Section 430(4) of the Crimnal Code.

#93191: On 25APR97-at Victoria-Conmit assault of another person-
Section 266 of the Crimnal Code.

The accused was found: not crimnally responsi ble on account of
nment al di sorder

The Court: deferred disposition to the Revi ew Board.

Be rel eased on an Undertaki ng, copy of which is attached, and
to appear before the Chairperson of the British Col unbia Review
Boar d.

The Court deferred disposition to the Review Board to hold a
heari ng and nake a di sposition within 90 days.

Dat ed Cctober 3, 1997 at Victoria, B.C
(si gnature)

Clerk of the Court on behal f of

The Honour abl e Judge Fil nmer

(the underlining is m ne)
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[6] As is apparent on the face of the docunent it is dated 3 Cctober, 1997; it
is signed by the Cerk of the Court on behalf of the Honorable Judge Fil ner;
and it bears the stanp of the British Col unbia Review Board as havi ng been
recei ved on 12 Novenber, 1997, 40 days after Judge Filner's decision. Again, as
is apparent on its face, it states that the Review Board nust hold a hearing
and make a disposition within 90 days. The Court could only set that period
under s-s.672.47(2).

[7] Counsel for the Director of Adult Forensic Psychiatric Services argued that
the order of Judge Filner nust be taken to be a valid extension of tinme under s-
S.672.47(2). Counsel for M. Doucet said that the order did not show that
exceptional circunstances had been found to exist and so s-s.672.47(2) had not
been conplied wth.

[8] An order that is valid on its face cannot be nmade subject to collatera
attack in proceedings in which the order is not the focus of the proceedi ngs.
See British Colunbia (Attorney General) v. Munt Currie Indian Band (1991), 54
B.CL R (2d) 129; [1991] 4 WWR 507 (B.C.S.C.). And there is a presunption
that court orders, and indeed all judicial and admnistrative orders, are
properly and validly nmade. That presunption was not rebutted in this case. And
it would be a collateral attack on the order to say that it has not been
denonstrated that exceptional circunstances were established at the tine Judge
Fil mer made his order.

[9] For those reasons | would conclude that the extension of tinme was valid.
Since the hearing was held after 73 days, well within the 90 day extended
[imt, I would conclude that the Review Board held the hearing and nade its

di sposition while acting within its jurisdiction. The application before Judge
Ehrcke was not required because the extension had al ready been granted by Judge
Fil mer.

[10] For those reasons | would dism ss the appeal.
\Y

[11] Since the principal argunment on this appeal related to whether the Review
Board lost its initial jurisdiction if it did not hold a hearing and nake a

di sposition within 45 days of the verdict that the accused was not crimnally
responsi bl e on account of nental disorder, and since there are said to be

conflicting decisions of the Review Board on that question, | propose to state
my opi ni on.
[12] The inperative "shall" is used in s-s.672.47(1). "Shall" nmeans that what
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the section requires nust be done. However, where the obligation inposed by the

word "shall" is inposed on a public officer or public body, the word "shall"
has sonetinmes been interpreted as being directory only. In other circunstances
the word "shall" has been considered to be mandatory in the sense that

jurisdiction to carry out the public duty would be lost if the tine limt were
not conplied with. But the true focus for the distinction was put in this way

by Chief Justice lacobucci in the Federal Court of Appeal in Ceary v. Canada

(Correctional Services) (1991), 44 Adm n.L.R 142 at 145:

Whet her the legislation is penal or not is irrelevant. Wat is
relevant is that the decision involved is of inportance to the
Appel | ant and has serious consequences to him Moreover, there
is little conviction in the "mandatory - directory" dichotony
to answer the question before us. At bottom what we are
seeking is legislative intention. According to the
Interpretation Act, "shall" is to be construed as inperative
[Interpretation Act, RS . C. 1985, c. |-23, section 11]. But
whet her failure to conply with a conmand entails nullity, and
if so to what extent, surely depends on the legislative schene
as a whol e.

(nmy enphasi s)

[13] So the task of interpretation of a |legislative provision using the word
"shall™ in inposing a public duty, in order to determ ne whether the provision
is directory or mandatory, and whether failure to conply entails nullity
requires an exam nation of the intention of Parlianent as derived fromthe
harnony of the entire |legislative schenme and froma consi derati on of whatever
additional aids are available. But it nust, as always, have a prinmary focus on
t he wordi ng chosen by Parlianment to express its intention in the section under
consideration. If s-s.672.47(1) stood alone within the section, it mght well
be difficult to determ ne whether the provision was intended to be directory,
involving no loss of jurisdictionif the time limt were not net, or nmandatory,
in the sense that failure to conply entails nullity and a | oss of jurisdiction.
But s-s.672.47(1) does not stand alone. It is inmediately followed by s-s.672.47
(2) which provides that the tinme limt of 45 days set by s-s.(1) may be
extended by the Court to give a total period of up to 90 days under these
conditions: "Where the court is satisfied that there are excepti onal

ci rcunstances that warrant it". In ny opinion, s-s.(2) would have no effect
what soever if the jurisdiction of the Review Board continued after the | apse of
45 days in which no extension was granted, or, as in this case, where a request
was made for an extension after 44 days and the extension was refused. It is
contrary to one of the nost fundanental principles of statutory interpretation
to suppose that Parlianent enacted a totally ineffective provision. If the
"shall"™ in s-s.672.47(1) were directory only, and involved no | oss of
jurisdiction if the tine [imt was not net, then s-s.672.47(2) would be wholly
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i neffective and unnecessary. In ny opinion, against the background of s-s.672.47
(2), the inmperative "shall" must be construed as being mandatory in the sense
that failure to conply entails nullity. If no extension is granted, then the
Review Board's initial jurisdiction is lost after the | apse of 45 days fromthe
date of the verdict.

[14] If failure to observe the tinme [imts set by s-s.672.47(1) does not result
in aloss of jurisdiction by the Review Board, then there would be two
significant consequences. The first would be that s-s.672.47(2) would becone
absol utely neani ngl ess. There would no | onger be a reason to apply for an
extension of tinme and there would no | onger be a need to show excepti onal

ci rcunstances. The second consequence is that the person found not crimnally
responsi bl e on account of nental disorder, and his or her famly, could no

| onger rely on that person obtaining a tinely disposition following a tinely
hearing, as Parlianment surely contenpl ated. Instead the person would have to
take the initiative of conpelling a hearing, an initiative that many such
persons would be unlikely to take.

[15] In ny opinion the "slip" provision in s.672.53 is intended to cover
procedural irregularities in the disposition hearing itself and cannot, in the
generality of its terns, have the effect of entirely overriding the express
terms of s-s.672.47(2) which circunscribes the conditions on which tinme limts
can be extended for the initial hearing of the Review Board.

[16] So what happens after the initial jurisdiction of the Review Board is
lost? In nmy opinion the jurisdiction of the Court which reached the verdict of
not crimnally responsi ble on account of nental disorder renmains in place. And
that is so even if the Court has deferred disposition to the Review Board,
because that deferral of disposition becane ineffective when the Revi ew Board

| ost jurisdiction. So, in those circunstances, the Court which reached the
verdi ct should be asked to hold a hearing and nmake a disposition and, if not
asked, should hold a disposition hearing on its own notion. After the hearing,
the Court should nake a disposition under s.672.54. Then, if the disposition is
ot her than an absol ute di scharge, a new jurisdiction of the Review Board goes
into effect under s-s.672.47(3), and the Revi ew Board, under the new
jurisdiction, nust hold a hearing and nmake a further disposition, not |ater
than 90 days after the Court disposition is made. It is not necessary in this
case to decide whether the "shall" in s-s.672.47(3) is directory or mandatory.
Di fferent considerations apply to the place of s-s5.672.47(3) in the totality of
the | egislative schene, than apply to s-s.672.47(1), since s-s.(1) is governed
inits interpretation by s-s.672.47(2), but s-s.(3) has no simlar provision
governing its interpretation.

\Y/
[17] For the reasons contained in Part 1V, | would dismss this appeal.

"The Honourable M. Justice Lanbert"
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Reasons for Judgnment of the Honourabl e Madam Justice Row es:

[18] The main issue on this appeal is whether a Review Board, established under
Part XX.1 of the Crimnal Code, R S.C. 1985, c. C 46, loses jurisdiction to

hold a hearing and make a disposition under s. 672.47(1) of the Code if it has
not done so within 45 days of a verdict of not crimnally responsible on
account of nental disorder being rendered.

[19] The appell ant contends that since the Review Board did not hold a hearing
until 73 days after the verdict was rendered, it was without jurisdiction to
make a disposition order. The relief sought by the appellant is an order
guashi ng the disposition order made by the Revi ew Board.

Part XX. 1 of the Crim nal Code

[20] The statutory provisions under consideration on this appeal are part of
t he anendnents Parlianent nmade to the Crim nal Code follow ng the decision of

the Suprene Court of Canada in R v. Swain, [1991] 1 SSC R 933, 63 CC.C. (3d)
481. In that case, the Suprene Court of Canada struck down as unconstitutional

s. 542(2) of the Crimnal Code, RS . C 1970, c. C34 [am 1985, c. 19, s. 206],
[RS.C 1985, c. CG46, s. 614(2)] which provided:

542. (2) Were the accused is found to have been insane at the
time the offence was conmtted, the court, judge or provincial
court judge before whomthe trial is held shall order that he
be kept in strict custody in the place and in the manner that
the court, judge or provincial court judge directs, until the
pl easure of the |ieutenant governor of the province is known.

[21] As A J.C O Marra has pointed out in "Hadfield to Swain: The Crim nal Code
Amendnents Dealing Wth The Mentally Di sordered Accused" (1993) 36 im L.Q
49, the Lieutenant-CGovernor's Warrant Systemin relation to those found not

guilty by reason of insanity was a very old one, based on the English Crim nal
Lunatics Act, 1800 (U K.), c. 94. The warrant system was incorporated into the
Crimnal Code in 1892 and remained virtually unchanged in substance until the
Supreme Court of Canada reviewed it in Swain.

[22] M. Swain was charged in 1983 with assault and aggravated assault on
menbers of his famly. Wile at a psychiatric centre, M. Swain exhibited
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bi zarre and regressive behaviour but his condition inproved quickly once he
took anti-psychotic drugs. M. Swain was rel eased pending trial on the
condition that he continue to see a psychiatrist. He remained on bail until
trial when he was found not guilty by reason of insanity. The autonmatic
detention required under what was then s. 542(2) of the Code cane into play
and, under various warrants, M. Swain was subsequently held in custody in
various psychiatric and nental health facilities. Finally, in Septenber 1986,
t he Lieutenant-CGovernor of Ontario ordered that his warrant detaining M. Swain
be vacated and that M. Swain be discharged absolutely. Before his absol ute
di scharge, however, M. Swain had appealed his commttal into custody on the
ground that s. 542(2) violated his rights under ss. 7 and 9 of the Canadi an
Charter of Rights and Freedons.

[ 23] The Suprenme Court of Canada held that s. 542(2) infringed an accused's
rights under both s. 7 and s. 9 of the Charter and was not saved by s. 1. Wile
the only provision in issue before the Suprenme Court was s. 542(2), Chief
Justice Lanmer observed that the other sections underlying the Lieutenant-
CGovernor's Warrant System were constitutionally suspect as they |acked
procedural safeguards.

[24] In the course of his analysis, Chief Justice Laner referred to the fact
that the order of strict custody remained in effect until the pleasure of the
Li eut enant - Governor of the province was "known". He observed that an insanity
acquittee could be left to languish in the strict custody of the Lieutenant-
Governor who was not statutorily required to ever nake an order regarding that
per son.

[25] The Chief Justice al so observed that the "indeterm nate remand" under s.

542(2) was anonal ous in conparison to other parts of the Crimnal Code which
provided for a limted remand for psychiatric observation.

[26] After Swain was decided, Parlianent enacted Part XX. 1 of the Crimnal Code
[S.C 1991, c. 43]. One of the mmjor changes brought about by the |egislation
is the change in the role of the review boards. Review Boards are now

i ndependent tribunals rather than nerely advi sory boards.

[27] Section 672.38(1) of Part XX. 1 provides for the establishnment of Review
Boards for each province to nake or review di spositions concerning any accused
in respect of whoma verdict of not crimnally responsible by reason of nental
di sorder ("NCRMD') is rendered.

[28] Section 672.39 requires that a Review Board have at |east one nmenber who
is entitled to practise psychiatry and, where only one nenber is so entitled,

to have at | east one other nenber with training and experience in the field of
nmental health who is entitled to practise nedicine or psychol ogy.

[29] In Davidson v. British Colunbia (Attorney-General) (1993), 87 C.C.C. (3d)
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269, M. Justice CGoldie commented on the nature of a review board, at p. 277,
referring to it as "a specialized admnistrative tribunal, the skills of whose
menbers provide institutional insight into the | egal and nedi cal problens of
mental health. It is given inquisitorial powers to summon w tnesses and conpel
themto give evidence."

[30] Inits recent decisionin R v. Wnko, [1999] 2 S.C.R 625, 135 C.C. C

(3d) 129, the Suprene Court of Canada considered the argunent that Part XX 1 of
the Code, in particular s. 672.54, violated the rights of an NCRVMD accused
under ss. 7 and 15 of the Charter. In rejecting the argunent that s. 672.54 was
unconstitutional, Madam Justice MlLachlin, as she then was, referred, at para.

22, to the House of Commons, M nutes of Proceedi ngs and Evi dence of the

Standing Conmttee on Justice and the Solicitor General, No. 7 at p. 6 (7
Oct ober 1991) in which Daniel Préfontaine, then an Assistant Deputy M nister at
t he Departnment of Justice, summarized the objectives of Part XX 1:

The aimof the bill is twofold: to inprove protection for

soci ety against those few nentally di sordered accused who are
dangerous; and to recognize that nmentally disordered of fenders
need due process, fundanental fairness and need the rights
accorded to themfor their protection when they cone into
conflict with the crimnal |aw.

[ Enphasi s added. ]
[31] O the schene established, Madam Justice MLachlin stated, at para. 42:

By creating an assessnent-treatnent alternative for the
mentally ill offender to supplant the traditional crimnal |aw
convi ction-acquittal dichotony, Parlianent has signalled that
the NCR accused is to be treated with the utnost dignity and
afforded the utnost liberty conpatible with his or her
situation. The NCR accused is not to be punished. Nor is the
NCR accused to | anguish in custody at the pleasure of the

Li eutenant Governor, as was once the case.

[32] As Madam Justice MLachlin observed, at para. 29, "the provisions clearly
enphasi ze the role to be played by the specialized Review Board in the ongoi ng
assessnent and managenent of the NCR accused and, indeed, it is likely that
nost inquiries will be conducted by the Review Board in practice".

[33] Part XX.1 is unique inthe Crimnal Code in that it departs fromthe

"traditional adversarial nodel" into what Madam Justice MLachlin, in Wnko, at
paras. 54-55, described as an "inquisitorial" system

It places the burden of reviewng all relevant evidence on both
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sides of the case on the court or Review Board. The court or
Revi ew Board has a duty not only to search out and consi der

evi dence favouring restricting NCR accused, but also to search
out and consi der evidence favouring his or her absolute

di scharge or release subject to the mniml necessary
restraints, regardl ess of whether the NCR accused is even
present. This is fair, given that the NCR accused may not be in
a position to advance his or her own case. The | egal and
evidentiary burden of establishing that the NCR accused poses a
significant threat to public safety and thereby justifying a
restrictive disposition always remains with the court or Review
Board. . ..

As a practical nmatter, it is up to the court or Review Board to
gather and review all avail able evidence pertaining to the four
factors set out ins. 672.54: public protection; the nental
condition of the accused; the reintegration of the accused into
society; and the other needs of the accused. The court and the
Revi ew Board have the ability to do this. They can cause
records and wi tnesses to be subpoenaed, including experts to
study the case and provide the information they require.
Moreover, with particular reference to the Review Board that
may assune ongoi ng supervision of the NCR accused, Parlianent
has ensured that its nenbers have special expertise in
evaluating fully the relevant nmedical, |egal and social factors
whi ch may be present in a case: s. 672.39.

Rel evant statutory provisions

[34] The provisions of Part XX. 1 relating to disposition hearings that are
rel evant to the argunments put forward on this appeal are sections 672.45,
672.46, 672.47, 672.53 and 672.54. Those sections provide:

672.45 (1) \Were a verdict of not crimnally responsible on
account of nental disorder or unfit to stand trial is rendered
in respect of an accused, the court may of its own notion, and
shall on application by the accused or the prosecutor, hold a
di sposi ti on hearing.

(2) At a disposition hearing, the court shall neke a

di sposition in respect of the accused, if it is satisfied that
it can readily do so and that a disposition should be nade

W t hout del ay.

672.46 (1) \Were the court does not make a disposition in
respect of the accused at a disposition hearing, any order for
the interimrel ease or detention of the accused or any
appearance notice, prom se to appear, summons, undertaking or
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recogni zance in respect of the accused that is in force at the
time of the verdict of not crimnally responsi ble on account of
mental disorder or unfit to stand trial is rendered continues
in force, subject to its terns, until the Review Board nmakes a
di sposi tion.

(2) Notw thstandi ng subsection (1), a court nmay, on cause being
shown, vacate any order, appearance notice, prom se to appear,
sumons, undertaking or recogni zance referred to in that
subsection and nmake any other order for the interimrel ease or
detention of the accused that the court considers to be
appropriate in the circunstances, including an order directing
that the accused be detained in custody in a hospital pending a
di sposition by the Review Board in respect of the accused.

672.47 (1) \Were a verdict of not crimnally responsible on
account of nental disorder or unfit to stand trial is rendered
and the court nakes no disposition in respect of an accused,
the Review Board shall, as soon as is practicable but not |ater
than forty-five days after the verdict was rendered, hold a
hearing and nmake a di sposition.

(2) Where the court is satisfied that there are excepti onal
circunstances that warrant it, the court may extend the tine
for holding a hearing under subsection (1) to a maxi num of

ni nety days after the verdict was rendered.

(3) Where a court makes a disposition under section 672.54

ot her than an absol ute discharge in respect of an accused, the
Revi ew Board shall hold a hearing on a day not l|later than the
day on which the disposition ceases to be in force, and not

| ater than ninety days after the disposition was nade, and
shall naeke a disposition in respect of the accused.

672.53 Any procedural irregularity inrelation to a
di sposi tion hearing does not affect the validity of the hearing
unl ess it causes the accused substantial prejudice.

672.54 Where a court or Review Board nmakes a di sposition
pursuant to subsection 672.45(2) or section 672.47, it shall,
taking into consideration the need to protect the public from
dangerous persons, the nmental condition of the accused, the
reintegration of the accused into society and the other needs
of the accused, make one of the follow ng dispositions that is
the | east onerous and | east restrictive to the accused:

[1] where a verdict of not crimnally responsible on account of nental disorder
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has been rendered in respect of the accused and, in the opinion of the court or
Revi ew Board, the accused is not a significant threat to the safety of the
public, by order, direct that the accused be di scharged absol utely;

[2] by order, direct that the accused be di scharged subject to such conditions
as the court or Review Board considers appropriate; or

[3] by order, direct that the accused be detained in custody in a hospital,
subj ect to such conditions as the court or Review Board considers appropri ate.

[ 35] Section 672.55(2) provides:

672.55 (2) No disposition made under paragraph 672.54(c) by a
court shall continue in force for nore than ninety days after
the day that it is nade.

Loss of Jurisdiction

[36] Jurisdiction is regarded as the legal authority of a court to entertain an
action, petition or other proceeding. In crimnal matters, jurisdiction is the
| egal power by which a court is authorized to deal with a particular accused in
respect of a particular offence. [See E.G Ewaschuk, Crimnal Pleading &
Practice in Canada, 2d ed. (Aurora, Ontario: Canada Law Book, Rel ease May 1999)
at 1:0010.]

[37] The devel opnent of the concept of |oss of jurisdiction over the offender

and the offence and its attenuation by anmendnents to the Crimnal Code in 1976
[S.C. 1974-75-76, c. 93, s. 43], in 1985 [R S.C. 1985, c. 27 (1st Supp.) s.
67], and in 1997 [S.C. 1997, c. 18, s. 40] is summrized in J. E. Sal hany,

Canadi an Crim nal Procedure, 6th ed. (Aurora, Ontario: Canada Law Book, Rel ease
Novemnber 1999) at pp. 6-104 to 6-108.

[38] In R v. Krannenburg, [1980] 1 S.C.R 1053 at 1057, 51 C.C.C. (2d) 205,
Chi ef Justice Dickson referred to | oss of jurisdiction over the person as
arising when the court failed to follow the prescriptions of the Crimnal Code
pertaining to adjournnents and remands. Loss of jurisdiction over the offence
(i.e. the information or indictnent) was held to occur where the court failed
to deal wth the information on the day scheduled for the accused' s appearance

[Trenholmv. Ontario (Attorney-General), [1940] S.C R 301, 73 C.C.C. 129] or
where the court failed to do anything when the accused appeared at the proper

time and place for his trial [Krannenburg].

[39] The issue in Krannenburg was stated thus, at 1055:

It has | ong been recognized in our law that an inferior court
may suffer |loss of jurisdiction by reason of sone procedural
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irregularity, as for exanple, when the date to which an accused
is remanded or to which a case is adjourned for trial comes and
goes w thout any hearing or appearance, "w th nothing done".
The narrow question in this appeal is whether s. 440.1 of the

Crimnal Code, a curative section proclainmed in force April 26,
1976, renedies a loss of jurisdiction resulting fromthe
failure of a court to proceed with a case at the appointed tine
and pl ace.

The Suprene Court of Canada concluded that the curative section did not renedy
the loss of jurisdiction in that case.

[40] An anendnent to what is now s. 485 of the Code was made in 1985 [R S. C.

1985, c. 27 (1st Supp.) s. 67], in response to Krannenburg, and was designed to
cure not only loss of jurisdiction over the person but also over the offence.

[41] Section 485 of the Code, which incorporates the substance of the various
amendnents referred to above, now provides:

485. (1) Jurisdiction over an offence is not |ost by reason of
the failure of any court, judge, provincial court judge or
justice to act in the exercise of that jurisdiction at any
particular tinme, or by reason of a failure to conply with any
of the provisions of this Act respecting adjournnents or
remands.

(1.1) Jurisdiction over an accused is not |ost by reason of
the failure of the accused to appear personally, so long as
par agraph 537(1)(j) or subsection 650(1.1) applies and the
accused is to appear by counsel.

(2) Where jurisdiction over an accused or a defendant is | ost
and has not been regained, a court, judge, provincial court
judge or justice may, within three nonths after the | oss of
jurisdiction, issue a sumons, or if it or he considers it
necessary in the public interest, a warrant for the arrest of
t he accused or defendant.

(3) Where no summons or warrant is issued under subsection(2)
wWithin the period provided herein, the proceedi ngs shall be
deened to be dism ssed for want of prosecution and shall not be
recomrenced except in accordance with section 485.1.

(4) Where, in the opinion of the court, judge, provincial court
judge or justice, an accused or a defendant who appears at a
proceedi ng has been m sl ed or prejudiced by reason of any
matter referred to in subsection (1), the court, judge,
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provincial court judge or justice may adjourn the proceeding
and may meke such order as it or he considers appropriate.

[42] The concept of a Review Board having jurisdiction over the offence is
obvi ously not one that fits into the schene established under Part XX. 1 of the
Crimnal Code where an accused has been found not crimnally responsible on
account of nental disorder. For that reason, the fact that there is no
equivalent to s. 485(1) found in Part XX 1 of the Code is unrenarkable.

Statutory Interpretation

[43] Whether a Review Board | oses jurisdiction over an NCR accused if it fails
to hold an initial disposition hearing wwthin the tinme specified in s. 672.47
(1) is a mtter of statutory interpretation.

[44] The appellant relies on certain principles of statutory construction to
support his argunment that a failure to conply with the tinme requirenents set
out in s. 672.47 necessarily results in a loss of jurisdiction. Central to the
appel lant's argunent is the principle set out ins. 11 of the Interpretation
Act, RS. C 1985, c.1-23, that the word "shall" is to be construed as

i nperative and the word "may" as permn ssive.

[45] Inperative provisions nmust be conplied with, that is, performance is not
at the discretion of the tribunal, but the consequences of the failure to
comply will vary depending on the statutory context.

[46] There is no issue that s. 672.47(1) is nmandatory in the sense that it

i nposes on the Review Board a requirenent to hold a hearing within the tine
speci fied. The contentious question is what consequences flow from non-
conpliance with the tine requirenent.

[47] Traditionally the courts have resol ved the question of the consequences of
non-conpl i ance by categorizing the inperative direction as either "nandatory"
or "directory":

Failing to conply with a mandatory direction will render any
subsequent proceedings void while failing to conply with a

directory command will not result in such invalidation
(al t hough the person to whomthe command was directed will not
be relieved fromthe duty of conplying wth it - i.e. he may be

subject to an order of mandamus or to internal discipline).

The determ nation of whether an inperative conmand i s nmandatory
or directory, however, turns on the intent of the statute.
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The various Interpretation Acts, however, do not provide rnuch
gui dance as to whether a "shall do" provision is mandatory-
i nperative or directory-inperative.

[ MacAul ay and Sprague, Practice and Procedure Before

Adm ni strative Tribunals (Carswell, Looseleaf ed.) Vol. 2 at p.
22-11, para. 22.5.1.]

[48] A simlar point is made by P. Coté in The Interpretation of Legislation in
Canada, 2d ed. (Quebec: Les Editions Yvon Blais, 1992) at pp. 203-204:

"Shall" by itself is insufficient to suggest the |egislator
intended nullity as a consequence of non-respect. The Quebec
Interpretation Act (s. 51) and its federal counterpart (s. 28)
" clearly distinguish between that which is perm ssive and
that which is not, but they do not decree the nullity of that
whi ch has not been done (according to the law".

If the statute provides that non-conpliance, be the formality
i nperative or directory, does not result in nullity unless the
| aw so states or unless real prejudice has been caused, the
guestion is easily resolved. The courts distingui sh between
nmere technicalities and seriously vitiated procedures in order
to interpret such provisions strictly.

See also Maxwell on The Interpretation of Statues, 12th ed. (London: Sweet &
Maxwel |, 1969) at pp. 314-315.

[49] The factors which the courts have | ooked to in undertaking the task of
categorizing inperative provisions as "directory” or "mandatory" include the
subject matter of the |egislation, whether the statute provides a renedy in
case of non-conpliance, and the prejudice caused by non-conpliance on the facts
of the case. See Interpretation of Legislation, supra, at 204-205, and Jones

and de Villars, Principles of Adm nistrative Law, 2d ed. (Carswell, 1994) at
137.

[50] In Ceary v. Canada (Correctional Service) (1990), 44 Admin L.R 142, 56 C
C.C (3d) 157 (F.C A ), an issue of the consequences of non-conpliance with
procedural requirenents arose. In that case, M. Ceary had been convicted of
sexual assault with a weapon and sentenced to inprisonment for seven years. M.
Cl eary had earned rem ssion and coul d have been rel eased on the presunptive

rel ease date, subject to the detention provisions of the Parole Act, R S. C
1985, c¢. 34 (2nd Supp.). The procedure under the Parole Act and Regul ati ons
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required that the Correctional Service of Canada refer to the Parole Board any
case for a detention hearing that could result in the inmate not being rel eased

on his presunptive rel ease date. Section 17 of the Regul ations stipul ated t hat
the Board "shall provide" the inmate with a witten summary of the rel evant
information in its possession at |east 15 days before the date set for the
heari ng.

[51] As a result of a strike involving Correctional Service of Canada

enpl oyees, the relevant infornmation was not delivered to M. Ceary until nine
days before his schedul ed hearing. He argued that by not following the tine
[imts set out in the statute, the Parole Board did not have the jurisdiction
to proceed. In oral argunment, Ceary's counsel agreed that the non-observance
of the tinme frame went to an error of law and not to jurisdiction in the strict
sense. He al so conceded that M. C eary had had enough tine to prepare for his
case and that the Board had offered to adjourn the hearing if he required nore
time. In the trial division of the Federal Court it was held that the

provisions in the Parole Act and Regul ati ons were not penal in nature and so
the time franes set out therein were not mandatory but directory. As a result,

M. Ceary's application for certiorari was dism ssed.

[52] On appeal, Chief Justice l|acobucci, as he then was, discussed the
interpretation of the word "shall"” in the |egislation and di sagreed with the
interpretation placed upon it by the trial division. He stated, at p. 145
(Admin. L.R):

Whet her the legislation is penal or not is irrelevant. What is
relevant is that the decision involved is of inportance to

[Cl eary] and has serious consequences to him Moreover, there
is little conviction in the "mandatory - directory" dichotony
to answer the question before us. At bottom what we are seeking

is legislative intention. According to the Interpretation Act,
R S.C 1985, c. I-21, s. 11, "shall" is to be construed as

i nperative. But whether failure to conply with a conmand
entails nullity, and if so to what extent, surely depends on
the | eqgislative schene as a whol e.

[ Enphasi s added. ]

[53] In that case, the Federal Court of Appeal found that the intention of the
provision was to allow Cleary a m ninmum period of tine to exam ne the
information against him As the tine franes stipulated were held to be

i nperative, wthout nore, M. Cleary would have been entitled to certiorari.

The granting of certiorari is a discretionary remedy, however, and since M.
Cleary had suffered no prejudice, the Court of Appeal held that it would have
been a proper exercise of discretion for the trial court to refuse to grant

certiorari .
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[54] The question in this case is whether Parlianment intended that a failure by
a Review Board to conply with the stipulated tine limt ins. 672.47(1) would
result in an order made by a Revi ew Board bei ng quashed for want of
jurisdiction.

[55] Part XX. 1 of the Code, unlike s. 485, does not nention jurisdiction and
its possible loss, but Part XX. 1 does contain a saving provision with regard to
procedural irregularities. Section 672.53 provides that "[a]ny procedural
irregularity in relation to a disposition hearing does not affect the validity
of the hearing unless it causes the accused substantial prejudice". That
section deals directly with the consequences of non-conpliance with procedural
requirements and is an inportant factor in determning legislative intent. By
that section, the validity of the hearing is not underm ned unless the
procedural irregularity causes substantial prejudice to the accused.

[56] The legislation under consideration is also structured in such a way that
an NCRMD accused has an imrediate renedy if a Review Board fails to hold a
hearing within the stipulated tinme. The orders that apply or may be made with
respect to an NCRMD accused are set out bel ow

[57] Section 672.46(1) provides that where a court does not make a di sposition
in respect of an accused at a disposition hearing, any order, whether for

rel ease or detention, in force at the tinme of the NCRVD verdict continues in
force until the Review Board makes its disposition. Under subsection (2) of

s. 672.46, a court nmay, on cause bei ng shown, vacate such an order and nake any
other order for the interimrel ease or detention of the accused that the court
consi ders appropri ate.

[58] Section 672.45(1) provides that where an NCRVD verdict is rendered, a
court may of its own notion, and "shall", on application by the accused or the
prosecutor, hold a disposition hearing. In other words, the court nust conduct
a disposition hearing if an application is made by either the accused or the
prosecution. Under subsection (2), the court "shall" make a disposition order
"if it is satisfied that it can readily do so and that a disposition should be
made w t hout del ay".

[59] Subsection 672.47(3) provides that where a court nakes a di sposition under
S. 672.54 other than an absol ute di scharge, the Review Board shall hold a
hearing within 90 days of the court disposition.

[60] Under s. 672.47(1), where an NCRVWD verdict is rendered and the court nakes
no di sposition, the Review Board "shall", as soon as is practicable but not

| ater than 45 days after the verdict was rendered, hold a hearing and nake a

di sposi tion.

[61] Subsection 672.47(2) provides that where the court is satisfied that there
are exceptional circunstances that warrant it, the court may extend the tine
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for holding a hearing to a maxi num of 90 days after the verdict was rendered.

[62] If a Review Board fails to hold a hearing within the tinme prescribed in s.
672.47(1), the NCRVMD accused is not without a procedural and substantive
remedy. If no disposition hearing has been held by the court follow ng the NCR
verdi ct, the NCRVD accused can apply to the court to hold a hearing. In view of
t he mandatory | anguage used in s. 672.45(1), the court is required to hold a

di sposition hearing if either the accused or the prosecution applies.

[63] In the sonewhat unlikely event that the court in which the NCR verdict was
rendered has already held a disposition hearing but not made any order, the

NCRVD accused could apply for an order in the nature of nmandanus directed to
the Review Board. In view of the mandatory | anguage used in s. 672.47, there

can be no issue that nandanus is an appropriate renedy: see Ceary v. Canada
(Correctional Service), supra.

[ 64] Taking into account the purpose of the |egislative schene as elucidated in

R v. Wnko, supra, and the pivotal role the Review Board nust play in that
schenme, the renedi es avail able to an NCRVMD accused should a Revi ew Board fai

to conply with the tinme constraints inposed by s. 672.47, and the saving
provision in s. 672.53, | amof the view that Parlianment did not intend to have
the validity of a delayed hearing, or any order which resulted therefrom
defeated unless the delay resulted in substantial prejudice to the NCRVD
accused.

[65] In this case, no prejudice to the appellant was shown.
Result on the appeal

[66] | have had the advantage of reading in draft the reasons for judgnent of
M. Justice Lanbert. As ny coll eague has pointed out, a further point was

rai sed during argunent about the effect of the ninety-day tinme period specified
in the deferral order. | agree with M. Justice Lanbert that the order made by
the Provincial Court judge, being valid on its face, cannot be made subject to
collateral attack when the order is not the focus of the proceedings. For that
reason, | agree with himthat the order nmade by the Provincial Court judge nust
be taken to be valid. As the hearing before the Review Board took place within
the 90 days, the appeal nust be di sm ssed.

[67] On the question to which counsel addressed their nmain argunent, however, |
respectfully disagree with the opinion expressed by M. Justice Lanbert for the
reasons | have given
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" THE HONOURABLE MADAM JUSTI CE ROALES"

| AGREE:

" THE HONOURABLE MR. JUSTI CE BRAI DWOOD'
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